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A PROPOSED SUMMARY JUDGMENT STATUTE 
FOR OHIO 


Roperr L. WItis* 


It has long been established, both at common law and under the 
Field-type Codes of Civil Procedure, that the parties to a civil action 
have a right to a trial of the issues of fact raised by the pleadings. This 
is reinforced by the rule that both a demurrer and a motion for judgment 
on the pleadings are limited to the face of the pleadings which they 
attack; to put it differently, they “admit the truth of all well-pleaded 
facts” in those pleadings.’ As a result of these rules, a contested civil 
action cannot be disposed of without trial, generally speaking, unless the 
pleadings show on their face, as a matter of law, that one party or the 
other is entitled to judgment. Thus, even though a plaintiff knows that 
it is almost certain that a verdict will be directed against him if the case 
goes to trial, the case must be set down for trial. And even though a 
defendant who has filed an answer containing a general denial knows 
that he will be unable to offer any substantial evidence at the trial to 
contradict the allegations of plaintiff’s petition, the case must be set down 
for trial. If it is the plaintiff’s case that is fatally weak, when the case 
does go to trial, a verdict will be directed against the plaintiff upon his 
opening statement or upon the evidence. When this happens, the time of 
the litigants, counsel, witnesses, court and jury has been wasted. Worse 
yet, a plaintiff with a weak case is often reluctant to go to trial, and the 
case is continued repeatedly before it is finally tried or dismissed for 
want of prosecution. If it is the defendant’s case that is fatally weak, 
the defendant may settle on the eve of trial, or may even fail to appear 
at the trial. In this situation, the plaintiff has been required to wait weeks, 
months or years for justice, and usually to expend time and money in 
preparation for trial, which preparation ultimately turns out to be un- 





*Professor of Law, Ohio State University; member of the Judicial Council of 
Ohio. 

1“Since the petition has been challenged by demurrer, the facts pleaded 
therein are confessed to be true... .” State ex rel. Rudd v. Industrial Commission, 
116 Ohio St. 67, 75, 156 N.E. 107, 110 (1927). 
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necessary. While such cases are, fortunately, the exception rather than 
the rule, it cannot be denied that they exist in substantial numbers and 
that they are a factor in the delay of the trial of cases and the cluttering 
of court dockets, 

Is there any procedure under present Ohio law by which a party 
may go behind the face of his adversary’s pleading, and establish that 
there is no genuine issue of fact between the parties, even though an 
issue of fact does appear upon the face of the pleadings? Many years 
ago, the Ohio Supreme Court held that there was such a procedure. In 
White v. Calhoun,’ plaintiffs brought an action upon an account stated. 
Defendant filed an answer apparently consisting of a general denial. 
Plaintiffs filed a motion to strike the answer from the files for the 
reason that it was a sham and false answer, filed in bad faith and for 
the purpose of delay. On hearing, this motion was sustained and the 
answer ordered stricken from the files. The court thereupon found 
that defendant did owe the plaintiffs the amount demanded in the 
petition, and rendered judgment therefor, with costs. The judgment was 
affirmed by the Circuit Court and the Supreme Court. The Supreme 
Court stated, in part: 

It is not contended that the answer interposed by de- 
fendant was frivolous, or insufficient in form. Nor is any 
question made but that the answer tendered an issue and that, 
as the case stood on petition and answer, the issue thus tendered 
was a jury issue. A frivolous answer is one that contains no 
valid defense, one which is insufficient on its face. A sham 
answer is one good in form, but false in fact, and not pleaded 
in good faith. The complaint of plaintiff in error [defendant ] 
is that, in such condition of the pleadings, the answer being 
perfect in form, the trial court was without power to strike it 
off, because the defendant had a constitutional right to have 
his case tried by a jury. And that presents the real question in 
the case. 

The printed record shows that the defendant took a bill 
of exceptions; that it was filed and notice issued. But such 
bill is not printed, and we do not find it among the original 
papers, even if its presence there were important, which it is 
not, because not printed. Nor is there any finding of facts. 

We are to presume, therefore, in support of the action of the 

trial court with respect to the motion and the final judgment 

rendered, that sufficient evidence was adduced to warrant the 

action of the court, provided there was power in the court to 
receive and act upon any evidence whatsoever. The striking off 

on motion of pleadings and papers from the files is recognized 

by section 5126, Revised Statutes,® and is familiar practice in 


233 Ohio St. 401, 94 N.E. 743 (1911). 

3 Now Onto Rev. Cope §2309.70 (1953): “Motions to strike pleadings and 
papers from the files may be made with or without notice, as the court directs.” 
[Author’s footnote. ] 
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this state. But the precise question involved in this record seems 

not to have been before this court in any case reported with 

opinion, .. . Our statute does not in terms provide, as is pro- 

vided in the statutes of many states, for the striking off of 

sham answers. But the authorities cited . . . fully support the 

proposition that the power is inherent and has been exercised 

from time immemorial as a power existing at common law. 

And why should such power not exist and why, in a proper 

case, should it not be exercised? As defined in Gostorfs v. 

Taafe, ‘it is a power simply to inquire whether there is in fact 

any question to be tried, and if there is not, but the defense is 

a plain fiction, to strike out the fictitious defense.’ It is objected 

that the entertaining of such motion deprives defendant of his 

right to have his case tried by a jury in its regular order and is 

simply a short cut to a disposition of the case in advance of the 

other cases on the docket; that to sustain the judgments below 

would give encouragement to a vicious practice, one leading to 

vexatious and untimely interference with the due course of 

justice. . . . [The motion] demonstrates, if sustained, that 

there is no defense. In that situation what is there to try to a 

jury? Surely nothing, and as surely the defendant has lost no 

right, constitutional or other; on the contrary, a plain right of 

the plaintiff has been vindicated and the interests of justice 

have been subserved. It seems idle, in this day, when the ef- 

forts of lawyers, some of them at least of the highest class, Me 

are being strenuously exerted in the direction of securing a ' 

more speedy administration of justice, to talk about the right 

of a defendant to stand for months and perhaps years upon a 

sham defense, thus preventing judgment, a defense which will 

crumble at the first assault upon it when the case is reached. 

The very statement of the proposition condemns it. It is 

simply a bold proposition, the effect of which is to obstruct 

the due administration of justice. 
This conclusion is strengthened when we consider the 

provisions of our statutes respecting interrogatories and the , 

taking of testimony by deposition. . . . Having in mind these 

provisions for facilitating the administration of justice, how 

would their use affect a situation like one involved in the case 

at bar? Let us suppose that the plaintiffs had, after the filing 

of the answer, taken the deposition of defendant, and, under 

the fire of sharp examination, he had admitted, clearly and 

without question, that he did owe the debt just as alleged in 

the petition. . . . The deposition in due time would be filed 

with the other papers, and there it would lie as a companion 

to defendant’s answer already filed. Now it is the proposition 

of the objectors that those two papers, the last in date ab- 

solutely destroying the effect in law of the former, must lie 

there on the files until the cause shall be reached in its regular 

order. Suppose that to be done, then what? To preserve intact 

that great constitutiona] right of the defendant to delay justice 
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a jury is called. The plaintiff thereupon proceeds to offer and 

read the deposition of the defendant, and rests. The defendant 

has no proof to offer for the excellent reason that he dare not 

risk a prosecution for perjury by undertaking to deny his last 

sworn statement. The plaintiff thereupon asks a directed 

verdict. Why not? What is there for a jury to consider and 
decide? Absolutely nothing. The result reached is that, to 
preserve the defendant’s great constitutional right of delay, 

the plaintiff has been kept out of his own, for a year more or 

less it may be, and the result otherwise is precisely the same as 

it would have been had the sham answer been assailed by a 

motion at any early state of the case... . 

Our conclusion is that a motion to strike off an answer 
believed to be a sham answer is proper practice, and that the 

trial court has power to entertain, hear and determine such 

motion. It may be proper to add, in order to prevent mis- 

understanding, that the discretion of the court in such case 
should be exercised wisely and with discrimination, and such 
motion sustained only upon such showing upon the part of the 
plaintiff as leaves no question whatever of the truth and con- 
clusiveness of the plaintiff’s evidence. A situation in which 
there is conflict of evidence upon any material point, or ad- 
mitting of a rational doubt as to the proper order to be made, 
should result in the overruling of the motion. 

There is no error in the judgments below, and they will 

be affirmed. 

Thus the Ohio Supreme Court established clearly and unequivocally 
that a trial court has the power to strike a sham pleading from the files 
and enter judgment against the party who filed the sham pleading. 
However, in spite of the Ohio Supreme Court’s ruling in White v. 
Calhoun, the power to strike sham pleadings has been exercised very 
sparingly by the Ohio courts. There are several reasons for this. First 
of all, in White v. Calhoun itself, although the trial court granted 
plaintiff's motion to strike defendant’s answer from the files and entered 
final judgment for plaintiff, the defendant did not file a proper bill of 
exceptions in connection with his error proceedings. Therefore, although 
defendant prosecuted error to the old Circuit Court and thence to the 
Supreme Court, the appellate courts did not have before them the 
evidence upon which the trial court based its finding that defendant’s 
answer was a sham. All that was before the Supreme Court was the 
original record of the trial court, showing merely that the trial court 
had sustained plaintiffs’ motion to strike defendant’s answer as a sham 
(and presumably for judgment in his favor). Therefore the Supreme 
Court concerned itself principally with the question of the power of the 
trial court to strike a sham pleading. It did not discuss comprehensively 
the all-important question of the kinds of evidence which may properly 
be considered by a trial court in determining whether a pleading is a 
sham. The Supreme Court did, by way of illustration, state that a 
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deposition of the party against whom the motion is made might properly 
be considered by the trial court. Although it did not limit the trial court 
to such a deposition,* it did not discuss other kinds of evidence which 
might properly be considered. Therefore, White v. Calhoun did not 
lay down a satisfactory guide to the trial courts of Ohio as to the 
materials which might properly be considered in connection with motions 
to strike sham pleadings. Later reported decisions have not clarified this 
matter to any extent.° Consequently, Ohio lawyers and trial courts have 
been sailing on uncharted waters so far as motions to strike sham plead- 
ings are concerned, and trial courts have been understandably reluctant 
to grant such motions. It is probably correct to say that most Ohio 
lawyers feel that it is useless to file a motion to strike a sham pleading, 
except perhaps in the case of a clear cut admission by the adverse party 
in a deposition or in answers to interrogatories. There is insufficient 
judicial authority in Ohio for the use of affidavits in connection with 
motions to strike sham pleadings. As will be explained imfra, the writer 
believes that the use of affidavits is absolutely essential to a workable and 
effective procedure for piercing the allegations of pleadings. 

Other jurisdictions had similar difficulties with the motion to strike 
sham pleadings. These difficulties led to the enactment of statutes pro- 
viding for summary judgment procedure. 


HisroricAL DEVELOPMENT OF SUMMARY JUDGMENT 
PROCEDURE 

Although there were some early and limited beginnings in the 
United States,® the development of summary judgment procedure really 
began with the enactment by the English Parliament of the Summary 
Procedure on Bills of Exchange Act’ in 1855. As the title indicates, 
the Act was limited to actions on bills of exchange and promissory notes. 
The English summary procedure was later extended to various other 
kinds of actions, and the procedure was improved.® 





4 The opinion strongly implies that the answers of a party to interrogatories 
might also be considered by the trial court. 

5 The problem is discussed in Metzenbaum v. Lyman, 65 Ohio L. Abs. 90, 
49 Ohio Op. 167, 108 N.E. 2d 869 (1952), decided by the Common Pleas Court of 
Cuyahoga County, and in the Note on that case in 14 Onto Sr. L.J. 342 (1952). 
The Metzenbaum opinion states: “. . . the means available for determining 
whether or not an answer presents a sham defense are: (a) the pleadings them- 
selves, (b) affidavits, (c) exhibits, (d) depositions and (e) evidence introduced 
by the parties upon hearing of the motion to strike.” Approval of these views by 
the Supreme Court of Ohio would increase the effectiveness of motions to strike 
sham pleadings. 

6 Millar, Three American Ventures in Summary Civil Procedure, 38 YALE 
L.J. 193 (1928) (South Carolina, Kentucky and Virginia). 

718 & 19 Vicr., c. 67 (1855). 

8 An extensive discussion of the development of the English summary pro- 
cedure may be found in Bauman, The Evolution of the Summary Judgment 
Procedure, 31 INDIANA L.J. 329 (1956). 











6 OHIO STATE LAW JOURNAL [Vol. 19 


As experience under the English summary procedure was highly 
satisfactory, various American jurisdictions enacted legislation patterned 
to a considerable extent on the English legislation.? There was, how- 
ever, considerable variation in the legislation of the various states.’° 

Thus, by 1938, summary judgment procedure had ceased to be a 
novelty. A very considerable body of experience had developed in the 
American states having the procedure, and comparison of the advantages 
of the various types of statutes was possible. Therefore, in the prepa- 
ration of the proposed Federal Rules of Civil Procedure, the Advisory 
Committee included a provision for summary judgment procedure 
(Rule 56). The Advisory Committee, in drafting Rule 56, utilized 
the experience of the different states under their varying provisions for 
summary judgment. 

Experience under Federal Rule 56 has been satisfactory. It is true 
that in the first few years under the Federal Rules, some federal courts 
were too liberal in granting motions for summary judgment. This was 
no doubt due to unfamiliarity with the procedure. As the federal bench 
and bar became more familiar with summary judgment procedure, there 
were fewer instances of the improper granting of motions for summary 
judgment. Although in recent years there has been criticism of other 
Federal Rules, the writer knows of no basic opposition to Rule 56. 
There have been, it is true, suggestions for minor improvements in 
Rule 56, some of which will be discussed infra. Since 1938, several 
states have adopted summary judgment procedures following Federal 
Rule 56 more or less closely." 


THE ProposeED On10 SUMMARY JUDGMENT 
STATUTE 
In Ohio, bills authorizing summary judgment procedure have been 
introduced in several sessions of the General Assembly. So far, all have 
failed of passage. 
In 1956, the Judicial Council of Ohio approved the principle of 


9 Among these were New Jersey (1912), Michigan (1915), New York (1921), 
Connecticut (1928), Massachusetts (1929), Rhode Island (1929), Wisconsin (1931), 
Illinois (1933), and California (1933). 

10 Clark and Samenow, The Summary Judgment, 38 Yate L.J. 423 (1929), 
discusses the early American summary judgment statutes and rules, quoting many 
of them in full. Excellent general discussions of the historical development of 
summary judgment procedure may be found in MILLAR, CiviL PROCEDURE OF THE 
Tria, Court in HistToricat. PERspEcTIvE (1952), Chap. XVI, “Motions for Sum- 
mary Disposition on the Merits,” and in CLARK, CopE PLEADING §88 (2nd ed. 1947). 

11 Several states have adopted the Federal Rules almost in their entirety. 
Others have borrowed heavily from them. A recent survey of the various current 
summary judgment procedures is contained in Korn and Paley, Survey of Sum- 
mary Judgment, Judgment on the Pleadings and Related Pre-trial Procedures, 
42 CoRNELL L.Q. 483 (1957). This article is adapted from the study prepared for 
the Advisory Committee on Practice and Procedure of the New York State 
Temporary Commission on the Courts. 
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summary judgment procedure, and prepared a proposed bill embodying 
its recommendation.’* In 1957, Senate Bill No. 214, which was in 
conformity with the Judicial Council’s recommendation, was introduced 
in the 102nd Ohio General Assembly by Senators Simpson and Morgan. 
The bill was approved in principle by the Judicial Administration and 
Legal Reform Committee of the Ohio State Bar Association. In the 
Senate, the bill was referred to the Code Revision Committee, and, with 
some changes, was recommended by that Committee for passage. How- 
ever, it died in the Rules Committee of the Senate. Subsequently, the 
Ohio Judicial Council voted to continue to recommend the enactment 
of summary judgment legislation. Likewise, the Judicial Administration 
and Legal Reform Committee of the Ohio State Bar Association voted 
to continue consideration of the subject of summary judgments.’* In 
view of this interest in the subject of summary judgments, the writer is 
hopeful that there will be further discussion of the subject by Ohio 
lawyers and judges, and that summary judgment legislation will eventu- 
ally be enacted by the Ohio General Assembly. 

The following is the text of a proposed Ohio summary judgment 
statute. It follows closely Senate Bill 214 of the 102nd Ohio General 
Assembly as recommended by the Code Revision Committee of the 
Senate, with certain changes therefrom which will be discussed infra. 


A BILL 
To enact section 2311.041 of the Revised Code 
to authorize the entering of summary 
judgments in cases where there is no 
genuine issue as to any material fact, and 
a party is entitled to judgment as a matter 
of law. 


SECTION 1. ‘That section 2311.041 of the Revised 
Code be enacted to read as follows: 


Sec. 2311.041. Summary judgment may be granted in 
a civil action as provided in this section. 

(A) A party seeking to recover upon a cause of action 
or counterclaim or to obtain a declaratory judgment, or a party 
against whom a cause of action or counterclaim is asserted or 
a declaratory judgment is sought, may, at any time after the 
action is at at issue, move with or without supporting affidavits 
for a summary judgment in his favor upon all or any part 
thereof. 

(B) The motion for summary judgment shall be filed at 
least ten days before the time fixed for the hearing thereon. 


12 THIRTEENTH REPORT OF THE JUDICIAL COUNCIL OF OHIO, 17 (1957). 
13 Report of Judicial Administration and Legal Referm Committee, 30 Ox10 
Bar 337, 340-1 (April 29, 1957). 
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The adverse party prior to the day of hearing may file opposing 
affidavits. Summary judgment shall be rendered forthwith if 
the pleadings, depositions, answers to interrogatories, admissions 
of the genuineness of papers or documents, and affidavits, if 
any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to judgment as a matter of 
law. The test for determining the existence of a genuine issue 
as to a material fact shall be the same as the test for the deter- 
mination of a motion for a directed verdict at the trial; sum- 
mary judgment shall not be rendered unless it appears from the 
pleadings, depositions, answers to interrogatories, admissions of 
the genuineness of papers or documents, and affidavits, if any, 
that reasonable minds can come to but one conclusion and that 
conclusion is adverse to the party against whom the motion for 
summary judgment is made; the party against whom the 
motion for summary judgment is made is entitled to have such 
depositions, answers to interrogatories, admissions of the 
genuineness of papers or documents, and affidavits construed 
most strongly in his favor. A summary judgment, interlocutory 
in character, may be rendered on the issue of liability alone 
although there is a genuine issue as to the amount of damages. 


(C) If on motion under this section summary judgment 
is not rendered upon the whole case or for all the relief asked 
and a trial is necessary, the court at the hearing of the motion, 
by examining the pleadings and the evidence before it, shall if 
practicable ascertain what material facts exist without sub- 
stantial controversy and what material facts are actually and 
in good faith controverted. It shall thereupon make an order 
on its journal specifying the facts that appear without sub- 
stantial controversy, including the extent to which the amount 
of damages or other relief is not in controversy, and directing 
such further proceedings in the action as are just. Upon the 
trial of the action the facts so specified shall be deemed estab- 
lished, and the trial shall be conducted accordingly. 


(D) Supporting and opposing affidavits shall be made on 
personal knowledge, shall set forth such facts as would be ad- 
missible in evidence, and shall show affirmatively that the 
affiant is competent to testify to the matters stated therein. 
Sworn or certified copies of all papers or parts thereof referred 
to in an affidavit shal] be attached thereto. The court may 
permit affidavits to be supplemented or opposed by depositions 
or by further affidavits. When a motion for summary judg- 
ment is made and supported as provided in this section, an 
adverse party may not rest upon the mere allegations or denials 
of his pleadings, but his response, by affidavits or as otherwise 
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provided in this section, must set forth specific facts showing 
that there is a genuine issue for trial, If he does not so respond, 
summary judgment, if appropriate, shall be entered against him. 
(E) Should it appear from the affidavits of a party op- 
posing the motion for summary judgment that he cannot for 
sufficient reasons stated present by affidavit facts essential to 
justify his opposition, the court may refuse the application for 
judgment or may order a continuance to permit affidavits to be 
obtained or discovery to be had or may make such other order 
as is just. 
The remainder of this article will consist of a point by point dis- 
cussion of this proposed statute. 


RELATIONSHIP OF PRoPosED OHIO STATUTE TO 
FEDERAL RULE 56 

In the preparation of the proposed Ohio statute, Federal Rule 56 
was taken as a starting point. However, the proposed statute is by no 
means a mere copy of Federal Rule 56. In addition to verbal changes 
which were necessary to conform to the nomenclature of Ohio practice, 
various substantial changes were made. These changes will be discussed 
under subsequent headings. 


VERBAL CHANGES FROM FEDERAL RULE 56 

The framers of the Federal Rules of Civil Procedure studiously 
avoided the phrase “cause. of action,” substituting for it the word 
“claim.”** The phrase “cause of action” is more familiar in Ohio 
practice, and is therefore used in place of “claim” throughout the pro- 
posed Ohio statute. 

The word “cross-claim” is used in the Federal Rules to describe a 
claim by a party against a co-party. In Ohio practice, the word “cross- 
claim” is not used; the term “counterclaim” includes a claim by a de- 
fendant against a co-defendant.” 

Throughout the Federal Rules, emphasis is placed upon the service 
of various papers, rather than upon their filing. In general, Ohio practice 
still puts the emphasis upon filing, and therefore the word “filing” is sub- 
stituted for the word “service” throughout the proposed Ohio statute. 

As the proposed statute, if enacted, would become a section of the 
Revised Code of Ohio, the word “section” is substituted throughout for 
the word “rule.” 

Throughout the Federal Rules, paragraph headings are used. This 
is done in Rule 56. Corresponding paragraph headings in Senate Bill 
No. 214 were deleted to conform to Ohio legislative style requirements. 





14 CLARK, Cope PLEADING, 146 (2d ed. 1947). 
15 Onto Rev. Cope §2309.16 (1953). 
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DiscIPLINARY PROVISIONS OF FEDERAL RULE 56 ELIMINATED 
Paragraph (g) of Federal Rule 56 permits the court to impose cost 
penalties for the filing of affidavits in bad faith or for the purpose of 
delay, and also provides that any offending party or attorney may be 
adjudged guilty of contempt. Such provisions were thought to be too 
drastic for inclusion in the proposed Ohio statute, and were accordingly 
eliminated completely. 


WueEn Motion For SUMMARY JUDGMENT May BE FILED 

Paragraph (A) of the proposed Ohio statute provides that a motion 
for summary judgment may be filed at any time after the action is at 
issue, Although Federal Rule 56 provides that the motion may be made 
at an earlier point,’® serious delay will rarely result from postponing the 
motion for summary judgment until the action is at issue. Postponing 
the motion until this point will give the parties full opportunity to narrow 
the issues by the pleadings as much as possible.’” 


ErrHer Party May Move For SUMMARY JUDGMENT 


Although the 1855 English statute’® authorized only the plaintiff 
to move for summary judgment, New York, in 1933, broadened its 
summary judgment rule (Rule 113) to make the motion available to 
the defendant as well. Other states followed suit,’® and when the 
Federal Rules became effective in 1938, Rule 56 made the motion avail- 
able to any party. While it is probably true that plaintiffs will have more 
frequent occasion than will defendants to move for summary judgment, 
the remedy should be made available to both parties. Paragraph (A) of 
the proposed Ohio statute is so drawn, making it available to “a party 
against whom a cause of action or counterclaim is asserted or a declara- 
tory judgment is sought,” as well as to “a party seeking to recover upon 
a cause of action or counterclaim or to obtain a declaratory judgment.” 
Thus, under the proposed Ohio statute, either a plaintiff or a defendant 
may move for summary judgment upon a cause of action asserted by a 
plaintiff against a defendant, either plaintiff or defendant may move for 
summary judgment upon a counterclaim by a defendant against a plain- 
tiff, and either of two co-defendants may move for summary judgment 
upon a counterclaim asserted by one such co-defendant against the other. 





16 Paragraph (a) of Federal Rule 56 permits a party seeking to recover 
upon a claim to move for summary judgment at any time after the expiration of 
20 days from the commencement of the action. Paragraph (b) permits a party 
against whom a claim is asserted to make such a motion at any time. 

17 Michigan permits the motion for summary judgment by the plaintiff “at 
any time after any cause arising upon contract or judgment, or statute shall be at 
issue... .” Muicu. STAT. ANN. §27.989 (1938). 

18 Supra note 7. 

19 Wisconsin (1934) and California (1939). MILLAR, op. cit. supra note 10, 
at 246. 
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SUMMARY JUDGMENT Nor Limirep to Any PartTICULAR TYPE 
oF CiviL ACTION 

The 1855 English summary procedure statute was limited to actions 
on bills of exchange and promissory notes.2” The original New Jersey 
summary judgment statutes and rules were limited to actions to recover 
a debt or liquidated demand arising upon a contract, judgment or 
statute.”?_ The original Michigan summary judgment statute was limited 
to actions arising out of contract or judgment.?* The first New York 
summary judgment provisions were limited to actions arising on contract 
or on a judgment for a stated sum.** In 1932, the New York summary 
judgment rules were broadened to include several other types of action. 
Experience under such limited provisions demonstrated that much judicial 
energy was wasted in deciding whether a particular action came within 
the scope of the statute or rule.** By the time the Federal Rules of 
Civil Procedure were formulated, in the Thirties, it had become ap- 
parent that it was unnecessary and unwise to limit arbitrarily the kinds of 
action in which summary judgment may be granted. Courts should have 
the power to grant summary judgment in any type of civil action, even 
though it is inevitable that it will be granted relatively infrequently in 
some kinds of actions.* Accordingly, Federal Rule 56 authorized sum- 
mary judgment procedure in any type of civil action. Most of the states 
which have adopted summary judgment procedure since 1938 have 
made it available in any type of civil action.2® Likewise, the proposed 
Ohio summary judgment statute begins by stating, “Summary judgment 
may be granted in a civil action as provided in this section.” Thus it 


20 Supra note 7. 

21N.J. Laws 1912, 380; 2 N.J. Comp. Stat. §§291, 292 (Supp. 1915); Rules 
57-60, N.J. Laws 1912, 394-395. 

223 Micu. Comp. Laws (Cahill, 1915) c. 234, §§12581, 12582. 

23. N.Y. Civil Practice Rules 113 and 114, effective in 1921. 

24 See, for example, the many cases in Annot. What amounts to “debt,” 
“liquidated demand,” “contract,” ctc., within contemplation of summary or ex- 
pedited judgment statutes, 107 A.L.R. 1221 (1937). 

25 “The modern tendency in drafting is to move away from the specification 
of restricted types of suits in which summary judgments are allowed toward a 
broad provision applying to all actions.” CLARK, Cope PLEADING 557 (2d ed. 1947). 

“In short, a false denial in an answer is without merit regardless of the kind 
of action in which it is interposed.” Ritter and Magnuson, The Motion for 
Summary Judgment and its Extension to All Classes of Actions, 21 Marquette L. 
Rev. 33, 47 (1936). 

26 Wisconsin’s original summary judgment rule, Wis. STAT. §270.635 (1931), 
adopted in 1929, patterned after Rule 113 of the New York Civil Practice Act, 
was narrowly limited as to types of action. The Wisconsin rule was subsequently 
broadened to include certain other types of action, and finally, in 1941, Wisconsin 
dropped all such restrictions, making summary judgment procedure available 
“in any civil action or special proceeding.” Wis. STAT. §270.635 (1951). 
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would make summary judgment procedure available in any civil action, 
without restriction as to type.?" 


Tue Test For SumMARy JupDGMENT THE SAME As THE TEsT 
For A Directep VERDICT 


The test for the granting or denial of a motion for summary judg- 
ment was not explicitly stated in Federal Rule 56. The Rule states that: 
The [summary] judgment sought shall be rendered forthwith 
if the pleadings, depositions, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is entitled 

to a judgment as a matter of law. 

However, Rule 56 does not explicitly state any test by which the trial 
court is to determine whether there is a “genuine issue as to any material 
fact.” Partly because of this, perhaps, there was some initial confusion 
in the consideration of motions for summary judgment in the federal 
courts under Rule 56. By now, the close analogy between the summary 
judgment and the directed verdict has been clearly recognized.” It seems 
desirable to reduce the possibility of similar initial confusion in Ohio by 
including in the legislation an explicit statement of the test which the 
Ohio courts should apply in passing on a motion for summary judgment. 
This has been done in the proposed Ohio statute by including in paragraph 
(B) the following sentence: 





27Paragraph (A) of the proposed Ohio statute states specifically that 
summary judgment procedure is available in actions for declaratory judgments. 
This may be thought to be unnecessary. The reference to declaratory judgments 
is inserted as a matter of precaution, following the example of Federal Rule 56 
in this respect. 

28 “But functionally the theory underlying a motion for summary judgment 
is essentially the same as the theory underlying a motion for directed verdict. 
The crux of both theories is that there is no genuine issue of material fact to be 
determined by the trier of the facts, and that on the law applicable to the estab- 
lished facts the movant is entitled to judgment.” 6 Moore, Feperat Practice 2020 
(2d ed. 1953). 

“A summary disposition . . . should be on evidence which a jury would not 
be at liberty to disbelieve and which would require a directed verdict for the 
moving party.” Sartor ¥. Arkansas Natural Gas Co., 321 U.S. 620, 624 (1944). 

“With all that in mind, we cannot now say—as we think we must say to 
sustain a summary judgment—that at the close of a trial the judge could properly 
direct a verdict.” Arnstein v. Porter, 154 F. 2d 464, 470 (C.C.A. 2, 1946). 

“Only when the evidence is such that it is clear the jury would have none 
to go on, though they believed that unfavorable to the movant for summary 
judgment, can the motion [for summary judgment] be sustained and a jury trial 
denied.” Firemen’s Mutual Ins. Co. v. Aponaug Mfg. Co., 149 F. 2d 359, 363 
(C.C.A. 5, 1945). 

“To support summary judgment the situation must justify a directed verdict 
insofar as the facts are concerned.” Dewey v. Clark, 180 F. 2d 766, 772 (C.A. 
District of Columbia 1950). 

“According to judicial pronouncements, the test for determing whether 
summary judgment should be granted is whether a motion for directed verdict 
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The test for determining the existence of a genuine issue as 

to a material fact shall be the same as the test for the deter- 

mination of a motion for a directed verdict at the trial; sum- 

mary judgment shall not be rendered unless it appears from 

the pleadings, depositions, answers to interrogatories, admissions 

of the genuineness of papers or documents, and affidavits, if 

any, that reasonable minds can come to but one conclusion and 

that conclusion is adverse to the party against whom the motion 

for summary judgment is made; the party against whom the 

motion for summary judgment is made is entitled to have 

such depositions, answers to interrogatories, admissions of the 

genuineness of papers or documents, and affidavits construed 

most strongly in his favor.”® 
This sentence is derived directly from some of the leading Ohio cases on 
directed verdicts since the old “‘scintilla rule” was abandoned and the 
“reasonable minds” test adopted in 1934.°° The explicit inclusion of the 
directed verdict test in the proposed Ohio summary judgment statute 
should make it clear that the proposed statute would not clothe the trial 
judge with arbitrary power to deprive litigants of their right to trial by 
jury. It is no more an invasion of the right of trial by jury to grant a 
motion for a summary judgment than to direct a verdict upon the 
opening statements or upon the evidence.*! 





should be granted if the same state of facts existed at the conclusion of plaintiff’s 
case.” Orvis v. Brickman, 95 F. Supp. 605 (D.C. District of Columbia 1951). 

An extended discussion of the use of the directed verdict test in connection 
with motions for summary judgment is contained in Comment, Summary Judgment 
—Rule 56, 51 NorTHWESTERN U.L. Rev. 370 (1956). The Comment points out that 
the directed verdict test should not be applied so as to prevent summary judgment 
in favor of the party having the burden of proof. To so apply the test would be 
clearly improper; from the beginning of the development of summary judgment 
procedure, it has been available to plaintiffs. 

Even a literal application of the directed verdict test to a motion for summary 
judgment should not cause trouble on this point in Ohio, in view of the interpreta- 
tion of the “reasonable minds” test for a directed verdict by the Ohio courts, which 
interpretation apparently permits a directed verdict in favor of the party having 
the burden of proof. Any doubt on this point should be removed by the inclusion 
of the last two sentences in paragraph (D) of the proposed Ohio statute, which 
are discussed infra, in the text following note 47. 

29 The quoted test was broken down into three sentences in Senate Bill No. 
214. However, as it purports to be a single comprehensive statement of the Ohio 
test for a directed verdict, it is probably desirable from a drafting standpoint to 
state the test in a single sentence. 

30 Wilkeson v. Erskine & Son, 145 Ohio St. 218, 61 N.E. 2d 201 (1945); 
Durbin v. Humphrey Co., 133 Ohio St. 367, 14 N.E. 2d 5 (1938); Hamden Lodge, 
1.0.0.F. v. Ohio Fuel Gas Co., 127 Ohio St. 469, 189 N.E. 246 (1934). 

31 The question of the constitutionality of summary judgment legislation has 
long since been settled. The constitutionality of the New York summary judgment 
rule was upheld in General Investment Co. v. Interborough Rapid Transit Co., 
235 N.Y. 133, 139 N.E. 216 (1923). The New York court stated, in its opinion: 
“The argument that rule 113 infringes upon the right of trial by jury guaranteed 
by the Constitution cannot be sustained. The rule in question is simply one regu- 
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THe Use oF AFFIDAVITS IN SUMMARY JUDGMENT PROCEDURE 


The key feature of summary judgment procedure is the use of 
affidavits. Summary judgment procedure without affidavits would be 
like a ham sandwich without ham. Without the use of affidavits, a 
motion for summary judgment would be as unsatisfactory as the present 
Ohio motion to strike sham pleadings. However, it is unfortunately 
true that most of the opposition to summary judgment legislation is 
directed toward the affidavit feature. Much of this opposition apparently 
results from a basic misunderstanding of the function of the affidavits 
in summary judgment procedure. 

It cannot be emphasized too strongly that the enactment of the 
proposed summary judgment statute would not alter the long established 
Ohio policy that affidavits®? are generally inadmissible in evidence** ex- 
cept to obtain a provisional remedy, or upon a motion, and certain other 
purposes specified by statute.** 

In summary judgment procedure, affidavits are mot used as evidence 
to determine disputed questions of fact. “These [summary judgment] 
affidavits stand on a different footing from those in cases where the trial 
judge is simply deciding a question of fact upon affidavits.”** Thus, in 
passing upon a motion to quash the service of summons, an Ohio judge 





lating and prescribing procedure, whereby the court may summarily determine 
whether or not a bona fide issue exists between the parties to the action. A deter- 
mination by the court that such issue is presented requires the denial of an 
application for summary judgment and trial of the issue by jury at the election of 
either party. On the other hand, if the pleadings and affidavits of plaintiff disclose 
that no defense exists to the cause of action, and a defendant, as in the instant 
case, fails to controvert such evidence and establish by affidavit or proof that it 
has a real defense and should be permitted to defend, the court may determine 
that no issue triable by jury exists between the parties and grant a summary 
judgment.” 

The constitutionality of summary judgment procedure in the District of 
Columbia was upheld by the United States Supreme Court in Fidelity & Deposit 
Co. v. United States, 187 U.S. 315, 320 (1902), wherein the Court stated: “If it were 
true that the rule deprived the plaintiff in error of the right of trial by jury, we 
should pronounce it void without reference to cases. But it does not do so. It pre- 
scribes the means of making an issue. The issue made as prescribed, the right of 
trial by jury accrues. ‘The purpose of the rule is to preserve the court from 
frivolous defenses and to defeat attempts to use formal pleading as means to delay 
the recovery of just demands.” 

Other cases upholding the constitutionality of summary judgment procedure 
may be found in CLARK, Cope PLEADING, 564 (2d ed. 1947) and in Annot., Con- 
stitutionality of statute or rule of court providing for summary judgment unless 
affidavit of merits is filed, 69 A.L.R. 1031 (1930), 120 A.L.R. 1400 (1939). 

32 An affidavit is defined in Onto Rev. Cope, $2319.02 (1953) as “a written 
declaration under oath, made without notice to the adverse party.” 

33 State ex rel. Copeland v. Medical Board, 107 Ohio St. 20, 140 N.E. 660 
(1923); Robinson vy. Harrison, 7 Ohio N.P. 273, 9 Ohio Dec. N.P. 701 (1898). 

34 Onlo Rev. Cope §2319.03 (1953). 

35 Rugg, C. J., in Norwood Morris Plan Co. vy. McCathy, 295 Mass. 597, 603-4, 
4 N.E. 2d 450, 454 (1936). 
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might properly consider conflicting affidavits in deciding a disputed 
question of fact; in such a case, he is “simply deciding a question of 
fact upon affidavits.” However, in passing on a motion for summary 
judgment, a judge merely looks to the affidavits (and other evidentiary 
materials) for the purpose of determining whether there is a genuine issue 
of fact between the parties. If the affidavits of the opposing parties show 
that there is a genuine issue of fact between the parties, the judge simply 
denies the motion for summary judgment; he does not attempt to weigh 
the opposing affidavits.** 

Thus it will be seen that summary judgment affidavits perform a 
function quite similar to one function of the pleadings—that of dis- 
closing the matters in dispute between the parties. Summary judgment 
affidavits are, in a very real sense, merely an extension of the pleadings. 
Summary judgment affidavits perform this pleading-type function in the 
evidential area. The pleadings themselves are excluded from this area. 
It is a fundamental rule that pleadings may not properly include matters 
of evidence, that is, they may not properly contain allegations of proba- 
tive facts from which ultimate facts may be inferred.** And even if an 
allegation (even though it is not an allegation of a strictly probative fact) 
is unduly specific, it may be held to violate the rule against pleading 
evidence.** The defendant’s answer is usually even more general than 
the plaintiff’s petition, by reason of the use of denials in the answer. 
A denial in an answer not only puts the plaintiff on proof of the allega- 
tions denied, but also creates in the defendant a privilege to offer any 
proper evidence at the trial which will tend to disprove the allegations 
denied. Thus the denial will give the plaintiff no real notice as to the 
actual position which the defendant will take at the trial with respect to 





36“Tet us assume that in an action for damages for personal injuries 
allegedly caused by defendant’s negligence, arising from the collision of two 
automobiles, plaintiff contends [in an affidavit] that defendant entered the inter- 
section where the accident occurred without stopping for a stop sign; defendant 
contends [in an affidavit] that he did stop. Assuming that this fact is material to 
the question of liability, it is clear that there is here such an issue of fact as will 
prevent summary judgment; the trier of fact will have to decide on the basis of 
the conflicting evidence which party is correct.” Asbill and Snell, Summary 
Judgment under the Federal Rules—When an Issue of Fact is Presented, 51 Micu. 
L. Rev. 1143, 1145 (1953). 

37 CLARK, CopE PLEADING, 225 (2d ed. 1947). 

38 “Similarly, in an action for . . . negligently injuring the plaintiff by the 
operation of an automobile, the ‘operative’ or ‘ultimate’ tacts proved at the trial 
will always be specific. It will appear that the defendant was driving a particular 
kind of automobile at some particular rate of speed, etc., etc. If now a plaintiff 
were to state the facts thus specifically in his complaint he would doubtless be told 
by the average court that he had ‘pleaded his evidence’ and not the ‘facts con- 
stituting the cause of action.’ This would of course be erroneous. What is ac- 
cording to accepted notions the proper way to plead is merely a mode of stating 
the facts generically rather than specifically.” Cook, Statements of Fact in Pleading 
under the Codes, 21 Cor. L. Rev. 416, 418-419 (1921). 
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the facts. In Ohio, denials in an answer may be either general or 
specific ;** in practice, the general denial is used almost exclusively. The 
general denial is tempting to the defendant who really has no basis for 
disputing the allegations of plaintiff’s petition. An answer consisting of 
a general denial is easy to prepare, and the defendant who files such an 
answer may rationalize it on the questionable basis that there is nothing 
improper about “making the plaintiff prove his case.” Furthermore, 
allegations in an answer of facts which are inconsistent with the allega- 
tions of plaintiff’s petition, and are therefore admissible under a denial, 
are said to be “argumentative denials,”*® and are subject to a motion to 
strike. Thus it will be seen the rules of pleading not only permit but 
actually require a very considerable degree of generality in the plead- 
ings.“’ As a result of this generality of the pleadings, they often indicate. 
on their face, broad issues of fact between the parties. *? In many cases, 
however, although the pleadings have thus indicated broad issues between 
the parties, the actual conflict between the witnesses at the trial is much 
narrower. Sometimes the conflict is so slight that a verdict is directed 
for a party; sometimes one party fails to present any evidence whatever, 
or even to appear at the trial. 

If the proposed summary judgment procedure were available, either 
party might move for summary judgment, filing in support thereof 
positively sworn affidavits, which would usually be considerably more 
specific than the pleadings of the moving party. The opposing party 
would then have a full opportunity to file specific opposing affidavits for 
the purpose of controverting the statements in the affidavits of the moving 
party. If the opposing party fails to file such affidavits, or if, even though 
he files affidavits, they are insufficient, assuming their truth, to controvert 
the affidavits of the moving party, then the uncontroverted facts in the 
affidavits of the moving party are regarded as not being in issue (even 
though the pleadings indicated that they were in issue), and summary 
judgment is granted for the moving party, provided of course that the 
uncontroverted facts in his affidavits are sufficient to entitle him to judg- 





39 On10 Rev. Cove, §2309.13 (1953). The rules of some Ohio Municipal 
Courts purport to require that all denials shall be specific. So far as the writer 
has been able to determine, these rules have been more honored in the breach than 
in the observance. 

#€ CLarK, CopE PLEADING, 591 (2d ed., 1947). 

41 Although the pleadings in Ohio are somewhat more specific than under 
the Federal Rules of Civil Procedure, they nevertheless have a high degree of 
generality. It would be most unwise to attempt to require more specific pleading 
in Ohio; this would subvert the basic functions of pleading. The proposed sum- 
mary judgment statute would leave the pleadings as they are, but would supple- 
ment them by the more specific affidavits. 

42 The verification of a pleading is sufficient if it states that the affiant be- 
lieves the facts stated in the pleading to be true. Onto Rev. Cope, §2309.49 (1953). 
This fact, coupled with the generality of pleadings, makes the danger of a perjury 
prosecution for a false verification almost nonexistent. 
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ment. But if facts in the moving party’s affidavits are controverted by 
the opposing party’s affidavits, assuming their truth, then such facts in the 
moving party’s affidavits are regarded as still being in issue.“* The court 
does not attempt to pass upon the truth of conflicting affidavits.“ Thus 
it will be seen that the court, in passing on the motion for summary 
judgment, is not acting as a trier of the facts, and the affidavits filed in 
support of and in opposition to the motion for summary judgment are 
not being considered as evidence. It is entirely incorrect to say that the 
motion for summary judgment results in “trial by affidavit.” The 
summary judgment affidavits are, as previously stated, merely an extension 
of the pleadings; they pick up where the pleadings stop. They offer an 
effective means of narrowing the issues of fact between the parties, but 
they cannot be used to decide the issues of fact which actually exist. 

A few federal cases, particularly in the Third Circuit, have mis- 
takenly held that “a mere allegation in the pleading is sufficient to create 
a genuine issue as to a material fact, and thus prevent summary judg- 
ment, even though the pleader has made no attempt to controvert aff- 
davits and other evidentiary matter presented by his opponent.”** Such 
holdings show a basic misunderstanding of Federal Rule 56, and, if 
followed, would virtually destroy the utility of the summary judgment 
procedure. Fortunately, there are many decisions to the contrary.*® 





43 Occasionally, the affidavits of the opposing party may contain facts which 
impeach, rather than contradict, the affidavits of the moving party. Such im- 
peaching affidavits might also be sufficient to cause the denial of summary judgment 
to the moving party. 

Furthermore, paragraph (E) of the proposed Ohio summary judgment statute 
provides for the exceptional case where the opposing party, although genuinely 
disputing the allegations of the moving party, is unable for some particular reason 
to file an opposing affidavit. . 

44 Just as a court does not pass upon the truth of conflicting testimony in 
considering a motion for a directed verdict. See note 28, supra. 

“The judge is not to weigh affidavits, is not to determine which affidavit is 
right and which is wrong. He is simply to see whether, upon the affidavits, there 
is a real issue of fact between the parties. Chief Justice Rugg of Massachusetts 
has said with regard to this procedure, ‘A substitution of trial by affidavits for 
trial on evidence clearly is not intended. The duty of the trial judge is to deter- 
mine whether there is a substantial issue of fact and not to try such issues if found 
to exist (citing many cases). Questions of credibility of affidavits or evidence do 
not concern the trial court. If the affidavit of defense shows a substantial issue of 
fact, summary judgment should not be ordered even though the affidavit be dis- 
believed. If the affidavits on the one side and on the other are directly opposed as 
to the facts shown, the case must go to trial.’ Norwood Morris Plan Co. v. 
McCarthy, 295 Mass. 597, 603-4, 4 N.E. 2d 450, 454 (1936).” Remarks of Mr. 
Robert G. Dodge of Boston, member of the U.S. Supreme Court Advisory Com- 
mittee, in PROCEEDINGS OF THE WASHINGTON INSTITUTE ON FEDERAL RULES, 176 
(1939). 

45 Report OF PRoposeD AMENDMENTS TO THE RULES OF CIVIL PROCEDURE FOR 
THE UNITED States Districr Courts, 57 (October, 1955). 

46 See Asbill and Snell, supra note 36, and Note, 99 U. oF Pa. L. Rev. 212, 
214-215 (1950), both citing many contrary authorities. 








18 OHIO STATE LAW JOURNAL [Vol. 19 


However, in order to remove any possible doubt on this point, and to 
prevent the spread of the erroneous viewpoint in the federal courts, the 
Advisory Committee on Rules for Civil Procedure recommended the 
amendment of Federal Rule 56 by adding the following language at the 
end of Paragraph (e): 

When a motion for summary judgment is made and supported 

as provided in this rule, an adverse party may not rest upon the 

mere allegations or denials of his pleading, but his response, by 

affidavits or as otherwise provided in this rule, must set forth 

specific facts showing that there is a genuine issue for trial. 

If he does not so respond, summary judgment, if appropriate, 

shall be entered against him.*’ 
[In order to reduce the possibility of a similar misunderstanding in Ohio, 
the proposed Ohio summary judgment statute includes a similar provision. 
This provision constitutes the last two sentences in paragraph (D). Such 
a provision was also included in Senate Bill No. 214. However, the 
Code Revision Committee of the Ohio Senate deleted this provision, 
apparently for the reason that it was still only a recommendation of the 
U. S. Supreme Court Advisory Committee, and had not yet been made a 
part of Federal Rule 56. It is the opinion of the writer that the provision 
should be all means be included in the Ohio statute. The provision is a 
concise expression of the fundamental principle of summary judgment 
procedure, It would greatly reduce the possibility of misinterpretation of 
the proposed Ohio statute on this vital point. While it is to be hoped that 
the Ohio courts would correctly interpret and apply the proposed Ohio 
statute even without the inclusion of the provision in question, the experi- 
ence under Federal Rule 56 demonstrates the danger of misinterpreta- 
tion, and the consequent desirability of including an explicit provision of 
this kind. 


Use oF MATERIALS OTHER THAN AFFIDAVITS 

Although, as stated under the preceding heading, the key feature of 
the summary judgment procedure is the use of affidavits, the proposed 
Ohio statute is not Kimited to affidavits. Paragraph (B) of the proposed 
statute provides in part that: 

Summary judgment shall be rendered forthwith if the plead- 

ings, depositions, answers to interrogatories, admissions of the 

genuineness of papers or documents, and affidavits, if any, show 

that there is no genuine issue as to any material fact and that 

the moving party is entitled to judgment as a matter of law. 

Pleadings. The delineation of the issues in a civil action must begin 
with the pleadings. Therefore, if an issue is not made by the pleadings, 
it is simply not in the case; it thus presents no problems in connection 








47 See note 45, supra. Wright, Rule 56 (e): A Case Study on the Need for 
Amending the Federal Rules, 69 Harv. L. Rev. 839 (1956), makes a convincing 
case for the proposed amendment. 
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with a motion for summary judgment. On the other hand, even though 
the pleadings do raise a given issue, it is of the essence of summary 
judgment procedure that the other materials (i.e., affidavits, depositions, 
etc.) may eliminate that issue by piercing the allegations of the plead- 
ings.** Thus, in connection with a motion for summary judgment, the 
pleadings perform only the preliminary function of initially defining the 
issues. Once the pleadings have performed this preliminary function, 
the court, in passing on a motion for summary judgment, then turns to 
the affidavits, depositions, etc., to determine whether the issues initially 
defined by the pleadings have been eliminated by the more specific ma- 
terials. The utility of summary judgment procedure would obviously be 
destroyed if the sentence in the proposed statute which has just been 
quoted were misinterpreted by an erroneous holding that summary judg- 
ment should be denied simply because an issue was raised by the pleadings, 
even though the more specific materials showed clearly that the purported 
issue was not a genuine issue. As stated supra,“® a few federal courts 
have actually misinterpreted Federal Rule 56 in this manner. This 
would indicate the desirability of including the last two sentences in 
paragraph (D) of the proposed Ohio statute, which have been discussed 
supra.” It might be possible to redraft paragraph (B) itself to make 
this fundamental point clearer; however, the inclusion of the last two 
sentences in paragraph (D) is simpler, and should remove any possible 
question, 

Depositions. It is obviously desirable that the court consider deposi- 
tions on file in passing on a motion for summary judgment. The 
Supreme Court of Ohio expressly approved their use in connection with 
motions to strike sham pleadings.” 

Answers to interrogatories. As in the case of depositions, it is ob- 
viously desirable that the court consider answers by a party to interroga- 
tories™ in passing on a motion for summary judgment. 

Admissions of the genuineness of papers or documents. Federal 
Rule 56, paragraph (c), refers simply to “admissions.” ‘This reference 
is to admissions of fact and admissions of genuineness of documents ob- 
tained pursuant to Federal Rule 36. The latter Rule provides for a 
“written requests for the admission . . . of the genuineness of any 
relevant documents .. . or of the truth of any relevant matter of fact 





48“The very object of a motion for summary judgment is to separate what 
is formal or pretended in denial or averment from what is genuine or substantial, 
so that only the latter may subject a suitor to the burden of a trial.” Per Judge, 
later Justice, Cardozo in Richard vy. Credit Suisse, 242 N.Y. 346, 350, 152 N.E. 110, 
111, (1926). 

49 See text accompanying note 45, supra. 

50 See text following note 47, supra. 

°1 See text accompanying note 4, supra. 

52 Either interrogatories annexed to pleadings, pursuant to On1o Rev. Cope 
§2309.43 (1953) or interrogatories filed in the action pursuant to Onto Rev. Cope 
§2317.07 (1953). 
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set forth in the request.” There is no such general provision for requests 
for admissions in Ohio practice. There is, however, a limited provision 
in Ohio for requests for the admission of the genuineness of papers or 
documents. This is contained in Ohio Revised Code, Section 2317.31. 
Therefore, paragraph (B) of the proposed Ohio summary judgment 
statute is correspondingly limited, to conform to Section 2317.31. 

Oral testimony. There is no provision in the proposed Ohio sum- 
mary judgment statute for the consideration of oral testimony on the 
motion for summary judgment. Some federal courts have heard and 
considered oral testimony on motion for summary judgment, although 
Federal Rule 56 contains no reference to oral testimony. It is quite 
probable that oral testimony could in some cases be used to good ad- 
vantage on a motion for summary judgment, and it could therefore be 
argued that paragraph (B) of the proposed Ohio statute should include 
a reference to oral testimony. As against this, the inclusion in the statute 
of a reference to oral testimony might give the erroneous impression that 
a hearing on the motion for summary judgment was to be a “little trial,” 
preparatory to the actual trial. Such a “little trial” might consume as 
much time and effort as the actual trial, thus defeating the purpose of 
summary judgment procedure.© Normally, if the issues between the 
parties cannot be eliminated by affidavits, etc., without resort to oral 
testimony, this is a strong indication that the court should simply deny 
the motion for summary judgment. 

Stipulations, The parties may narrow the issues between them by 
stipulation for the purpose of a summary judgment, just as they may do 
so for the purpose of the trial. Federal courts have considered stipulations 
in passing on motions for summary judgment, although Federal Rule 56 
contains no reference to stipulations. It seems unnecessary to include an 
explicit reference to stipulations in the proposed Ohio summary judgment 
statute.”° 


ILLUSTRATIONS OF THE OPERATION OF SUMMARY JUDGMENT 
PROCEDURE 
The following illustrations will give a general indication of the 





58 Paragraph (B) of Senate Bill No. 214 did not include the reference to 
“admissions of the genuineness of papers or documents.” Onto Rev. Cope §2317.31 
is probably not widely used. However, the reference to admissions of the genuine- 
ness of papers or documents should be included in the proposed summary judgment 
statute, for completeness. 

546 Moore, FEDERAL PRACTICE, 2084 (2d ed. 1953). Federal Rule 43 (e) per- 
mits the court to hear oral testimony at a hearing on a motion. Ohio practice is 
similar. 

55“. | . courts should avoid a lengthy ‘trial’ for the purpose of establishing 
that an actual trial is necessary.” Id. at 2060. 

56 The use by the federal courts of materials other than those enumerated in 
Federal Rule 56 is discussed id. at 2062, and in Comment, Summary Judgment— 
Rule 56, 51 NORTHWESTERN U.L. Rev. 370 (1956). 
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operation of the proposed Ohio summary judgment statute, if it should 
be enacted into law. 

Illustration 1. Suit on account (hypothetical case). Henry Merchant 
sues John Customer on an account, using the “short form of pleading” 
under Ohio Revised Code Section 2309.32. Defendant files an answer 
consisting simply of a general denial. Plaintiff moves for summary 
judgment, filing in support of his motion a positively sworn affidavit in 
which he states specifically that he sold and delivered certain described 
merchandise to Defendant at a certain time and place, and for a specified 
price, but that Defendant has paid no part of the purchase price, attaching 
to his affidavit any documentary proof available. Notwithstanding the 
fact that Defendant has filed a general denial, if he fails to file an 
opposing affidavit specifically controverting an essential element of 
Plaintiff’s case, judgment will be entered in favor of Plaintiff. How- 
ever, if Defendant files a positively sworn opposing affidavit in which he 
specifically denies that the merchandise was sold to him, Plaintiff’s motion 
for summary judgment will be denied; the court will not attempt to 
pass upon the truth of the conflicting affidavits.” 

Illustration 2. Suit for foreclosure of mortgage (hypothetical case). 
Lewis Lender sues Bill Borrower for the foreclosure of a real estate 
mortgage, making the usual allegations employed in such actions. De- 
fendant files an answer consisting of a general denial. Plaintiff moves 
for summary judgment, filing in support of his motion a positively sworn 
affidavit in which he states specifically the facts concerning the creation 
of the indebtedness and the.execution of the mortgage, and the exact 
dates and amounts of all payments on the mortgage by Defendant. The 
facts stated in the affidavit clearly indicate that Defendant is in default 
and that Plaintiff is entitled to a decree of foreclosure. Notwithstanding 
Defendant’s general denial, if he fails to file an affidavit setting forth 
specific facts indicating that Plaintiff is not entitled to foreclosure, judg- 
ment will be entered in favor of Plaintiff. However, if Defendant files 
an opposing affidavit, positively sworn to, in which he sets forth specific 
facts indicating that Plaintiff is not entitled to foreclosure, Plaintiff’s 
motion for summary judgment will be denied; the court will not attempt 
to pass upon the truth of the conflicting affidavits.”* 

Illustration 3. Suit under Federal Employers Liability Act (actual 
case’*), Plaintiff Wilkinson alleged in his complaint that Defendants 
(as receivers of the Seaboard Airline Railway) were operating a train in 
interstate commerce; that he was employed by Defendants to operate the 
train and was negligently put to work on or about the train where the 
roadbed and right-of-way, due to the negligence of Defendants, was 





57 Just as a court does not pass upon the truth of conflicting testimony in 
considering a motion for a directed verdict. See notes 28 and 44, supra. 

58 See notes 28 and 44, supra. 

59 Wilkinson v. Powell, 149 F. 2d 335 (C.C.A. 5, 1945). 
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unsafe; and that while so working he suffered injuries and burns on and 
about his feet, legs, thighs, and body. He prayed for judgment in the 
sum of $10,000 and costs. Defendants in their answer denied the allega- 
tion of negligence. Defendants moved for summary judgment under 
Federal Rule 56, attaching certain affidavits to the motion. Defendants’ 
affidavits stated these facts: Plaintiff was the conductor of a freight train. 
After instructing his crew with regard to switching cars, Plaintiff sat 
down by a fire that had been built by an employee of the Southern Kraft 
Paper Company some forty feet from the track upon which Plaintiff’s 
train was standing. While sitting by the fire Plaintiff had a spell, as a 
result of which he fell into the fire and received burns about his left leg 
and other parts of his body. This fire was not on the premises of the 
Defendants nor upon the tracks, roadbeds, or right-of-way controlled or 
maintained by them. At the hearing on Defendants’ motion for sum- 
mary judgment, Plaintiff offered no counter-affidavits and no testimony. 
In due course, the District Court granted Defendants’ motion and entered 
summary judgment for the Defendants. Upon appeal, the Circuit Court 
of Appeals affirmed, stating in part: 
. upon the trial of appellees’ motion, appellant’s failure to 

offer in evidence counter-affidavits or testimony of some kind 

to offset the affidavits filed by appellees warranted the court 

below in finding that no genuine issue of a material fact 

existed. 


CONCLUSION 


At a time when the delay in the trial of cases and the congestion of 
court dockets is a major problem, careful consideration should be given 
to any improvement in procedure which will make a contribution toward 
the solution of this problem. Summary judgment procedure will as- 
suredly make such a contribution, The operation of summary judgment 
procedure in New York has been thus described by a New York judge: 

In its actual working, Rule 113® has resulted in none of the 

threatened evils. It has not given rise to abuses that were once 

feared, that is, to the exclusion of arguable defenses or claims 

or to the improper use of the motion to anticipate an opponent’s 

line of proof. It has reduced delay and congestion in our 

calendars. It has tended to minimize the expense of litigation. 

It has fostered public confidence in the administration of 

justice.” 

An Ohio lawyer recently referred to summary judgment as “a pro- 
cedural tool, that, when properly and effectively utilized, can contribute 








60 The New York summary judgment Rule, adopted in 1921 [author’s foot- 
note]. 

61 SHIENTAG, SUMMARY JUDGMENT, 105 (1941). This book contains a detailed 
discussion of the actual operation of summary judgment procedure in New York, 
written from the viewpoint of a trial judge. 
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much to the speedy administration of justice.”®* 

Summary judgment procedure is long overdue in Ohio, the fifth 
most populous State in the Union. It is merely an extension and modern- 
ization of the motion to strike sham pleadings. The use of such a motion 
was approved by the Supreme Court of Ohio in 1911,®* but it has been 
of only limited effectiveness. Some twenty-six states now have summary 
judgment procedure.** The federal courts have been utilizing it since 
1938. 

It is to be hoped that Ohio will adopt this thoroughly tried and 


tested procedure in the near future. 





62 “Some Comparisons of the Ohio Civil Practice and the Federal Rules 
of Civil Procedure,” an address by Mr. William E. Knepper of Columbus before 
the Ohio Common Pleas Judges Association, December 3, 1957, 31 OnIo Bar 17, 21 
(January 13, 1958). 

63 See note 2, supra. 

64 The following tabulation of state summary judgment provisions is taken 

principally from Korn and Paley, supra, note 11. 
ArRIzona Rev. Stat. ANN., Rules of Civil Proc., Rule 56 (1956); Ark. STAT. ANN. 
§§29-201 to 29-210, (1947); Catir. Cope Civ. Proc. §437c (West, 1954); Colo. 
Rev. St. Ann. R. Civ. P. 56; 13 Del. Code Ann., Ct. Rule 56 (1953); D.C. Fed. 
R.C.P. Rule 56; D.C. Mun. Ct. Rule 16; Int. ANN. STaT., c. 110 §57 (Smith-Hurd 
Civ. Proc. Supp. 1956) ; 58 Iowa Code Ann., R. Civ. P. 237 (1951); Ky. Prac. and 
Serv. R. Civ. P. 56, (Baldwin’s 1956); 3 Md. Ann. Code 4873, General Rules 
Prac. & Proc. Summary Judgment Rule 1 (1951); MAssacHuseTts ANN. Laws, 
c. 231, §59B (1956); Micu. SraT. ANN. §27.989 (1938); Minn. R. Civ. P. 56, 232 
Mian. Rep. (1952) ; NeBR. REv. STAT. §25-1330 to 1336 (1956 Reissue) ; 1 Nev. Rev. 
Stat. Rule Civ. P. 56 (1956); N.J.R. Civ. P. 4:58 (1953); N.M. Strat. ANN., 
§21-1-1 (56) (1953); N.Y. Rules of Civ. P., Rule 113 (1956); N.D. Rev. Code 
§28-0911 (1943); Gen. L. of R.I. §9-7-1 (1956); Tex. Ann. Rules, R.C.P. 166A 
(1955); 9 Utah Code Ann., R. Civ. P. 56 (1953); 2 Va. Code Ann. Rules of 
S. Ct. of App., Rule 3:20 (Supp. ’56); Wash. Rev. Code, Rules of Pleading, Prac. 
& Proc., Rule 19 ('56 Supp.); W. Va. Cope ANN. §5524 (1955); Wis. Srar. 
§270.635 (1955). 





THE TAX STRUCTURE OF THE STATE OF OHIO 


L. Epwin Smart, 8r.* 


The last major revision of the tax structure of the State of Ohio 
took place during the 1930’s. This came as a result chiefly of two 
factors: (a) an amendment to the constitution in 1929;* (b) the Great 
Depression which began in late 1929 and continued without surcease 
throughout the decade of the Thirties. Each of these will be discussed 
in turn, 

Prior to the changes made in the property tax law in 1931 Ohio 
had been known as a “uniform rule” state. This goes back to an act 
passed by the General Assembly in 1846 which was introduced by 
Alfred Kelley, Representative from Cuyahoga County. This legislation 
provided for taxation by a uniform rule.” Five years later (1851) the 
members of the Constitutional Convention wrote an entirely new article 
into the constitution.® This was Article XII bearing the title “Finance 
and Taxation.” There were only six sections in the document submitted 
to the electorate in 1851 and ratified by it. One of these has been re- 
pealed while seven others have been added. 

The ink was scarcely dry on the new constitution when the court 
was called upon to interpret the second section of Article XII.4 The 
court held that “a corporate franchise, therefore, being a mere privilege 
or grant of authority by the government, is not property of any descrip- 
tion”. It follows that such taxes did not come under the limitations 
upon the legislative power expressed in section two.” It also set forth a 





*Professor of Economics, The Ohio State University. 

1 Article XII, §2 effective January 1, 1931. 

244 Ohio Laws 85. Also Curwen’s Revised Statutes, Volume II, page 1260. 
Actually the words “uniform rule” do not appear in the Kelley act. 

3A slight exception should be made here in the interest of accuracy. The 
Constitution of 1802 in Article VIII, Bill of Rights, §23, did place one limitation 
upon the power of the General Assembly to levy taxes. This section provided 
“that the levying of taxes by the poll is grievous and oppressive; therefore, the 
legislature shall ne¢er levy a poll tax for county, or state purposes” (emphasis 
added.). This section became section 1, Article XII of the Constitution of 1851. 
The wording was changed slightly in 1912 so as to include all governmental 
units. Furthermore, only Maryland, Ohio, Utah, and Oregon have poll tax pro- 
hibitions written into their constitutions at the present time. One can follow the 
stream of migration westward in this section. 

4Exchange Bank of Columbus v. Hines, 3 Ohio St. 1 (1853). The opinion 
was written by Chief Justice Thomas W. Bartley. Earlier, Chief Justice Bartley 
had written the opinion in Teaff v. Hewitt, 1 Ohio St. 511 (1853) wherein the 
Court defined chattels and fixtures. The latter case is basic to recent decisions 
with respect to the classification of tunnel kilns, oil refineries, blast furnaces and 
the like as chattels rather than fixtures. 

5In Lewis Baker v. Cincinnati, 11 Ohio St. 534 (1860), the Court held that 
the legislative power was vested in the General Assembly by the first section of 
Article II and that “the power of taxation is included in the legislative power. 
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definition of the term “uniform” as applied to taxation. It is worth 
while to quote the court on this point.® 

Taxing by a uniform rule requires uniformity, not only in the 

rate of taxation, but also uniformity in the mode of the assess- 

ment upon the taxable valuation . . . . But this is not all. The 

uniformity must be coextensive with the territory to which it 
applies. . . . But the uniformity in the rule required by the 
constitution, does not stop here. It must be extended to all 
property subject to taxation, so that all property may be taxed 
alike, equally—which is taxing by a uniform rule. . . . There 
must be uniformity in the tax upon all the different articles 

of property, as well as uniformity in the tax upon each. 

It should be clear from this statement by the Court that the 
legislature had little leeway in devising a tax system so far as property 
was concerned. In spite of this very severe limitation upon the taxing 
power, no immediate attempt seems to have been made to amend Section 
two of article XII. The Constitution of 1851 did, however, provide 
both for its amendment and for calling a convention “to revise, alter or 
amend it.””? 

The question of calling a Convention was submitted to the voters 
in 1872 and the electorate acted favorably upon it. The proposed con- 
stitution was submitted to the people on August 18, 1874 and rejected 
by a vote of 250,169 to 102,885. 

The proposed constitution of 1874 contained “Article XIII, 
Revenue and Taxation” very similar to Article XII of the constitution 
of 1851. Section three read’ as follows: 

Laws shall be passed taxing, by a uniform rate, all real and 

personal property, according to its value in money, to be as- 

certained by such rules of appraisement as may be prescribed 

by the General Assembly, so that all property shall bear an 

equal proportion of the burdens of taxation, provided, that the 

deduction of debts from credits may be authorized. 





In our former (1802) constitution it was limited in one particular, the prohibition 
of a poll-tax. In the present, (1851) it is regulated in other particulars. Section 2, 
of Article 12, [sic] is not a grant of power, but a regulation of the power already 
granted in the first section of the second article. The expression is, ‘laws shall be 
passed,’ not that the ‘general assembly shall have power to pass.’ So of every 
provision in the twelfth article, they either prohibit or regulate the exercise of the 
powers of taxation in specified instances.” This is only the earliest among a long 
series of opinions by the Court that the legislative grant of power, including that 
of taxation, is found in the first section of Article II. For a more recent opinion 
in support of this see Haefner v. Youngstown, 147 Ohio St. 58 (1946). This case 
is also important with respect to the preemption doctrine; see Glander and Dewey, 
Municipal Taxation: A Study of the Pre-emption Doctrine, § Onto St. L. J. 72 
(1948). 

6 Exchange Bank v. Hines, 3 Ohio St. 15 (1853). 

7 Article XVI. 
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This section appears to give the General Assembly somewhat 
greater latitude in tax legislation than the corresponding section of the 
Constitution of 1851. As a result of its rejection by the electorate there 
was, of course, never an opportunity to discover just how great this 
difference was. 

In 1889 another attempt was made to amend section two.* It 
provided, among other things, that “the general assembly shall provide 
for the raising of revenue for the support of the state and local govern- 
ments; but taxes shall be uniform on the same class of subjects” 
(Emphasis added). The remainder of the section was concerned with 
the possible exemptions from taxation. Had this amendment been ratified 
by the electorate it would have permitted the General Assembly to 
classify property for purposes of taxation.® 

In accordance with the requirement of section 3, Article XVI of 
the Constitution of 1851 the question of calling a convention “to revise, 
alter or amend” the Constitution was submitted to the electorate at the 
general election in 1891. Only 99,784 electors favored holding such a 
convention while 161,722 were against it. At the same election an 
amendment which would change section two of article XII was also 
placed before the electorate.’® It too was defeated. Although those 
voting on the amendment favored it by 303,177 to 65,014, it lost 
because the total vote cast at the election was 795,031 and thus required 
an affirmative vote of 395,516 in order to be ratified. 

The rapid development of the business corporation as well as the 
perennial need for revenue made it seem desirable to be able to impose 
franchise taxes. The amendment of 1891 would have permitted the 
General Assembly to enact such legislation. The pertinent part of 
section two as proposed is worth quoting: 

Laws may be passed which shall tax by a uniform rule all 

moneys, credits, investments in bonds, stocks, joint-stock com- 

panies, or otherwise; and all real and personal property ac- 
cording to the true value in money. J» addition thereto, laws 

may be passed taxing rights, privileges, franchises, and such 

other subject matters as the legislature may direct. 

(Emphasis added). 

The remainder of the section contained the earlier provisions relating 
to exemptions."’ It is notable that this amendment, had it been ratified, 





8 Senate Joint Resolution No. 52, 86 Ohio Laws 726 (1889). 

®The Constitution of 1851, Article XVI, §1, required a majority of those 
voting at the election to favor the amendment in order to ratify it. There were 
780,304 votes cast at the election thus requiring an affirmative vote of 390,152 to 
ratify the amendment. The total vote on the amendment was 518,706 of which 
only 245,438 favored ratification. Thus the amendment failed by a vote of 144,714. 

10 House Joint Resolution No. 63, 88 Ohio Laws 935 (1891). 

11 The usual provision for the power to exempt personal property of indi- 
viduals to an amount not exceeding two hundred dollars was omitted. Apparently 
this was to be left to the discretion of the legislature. 
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would have given the General Assembly much greater freedom in the 
enactment of tax legislation. 

In 1893 the General Assembly resubmitted the proposed amend- 
ment of 1891 to the electorate."* This amendment suffered the same 
fate as that of 1891. Although a majority—322,422 to 82,281—of 
those voting on the amendment favored it by nearly four to one it failed 
to receive the necessary majority of the total vote of 835,604 cast at the 
election. 

Many individuals felt that no change could be made in the Con- 
stitution unless it was supported by one or both of the great political 
parties."* In response to this point of view the General Assembly en- 
acted the Longworth Law.’* This act permitted a political party to take 
a position for or against a proposed amendment. Following this action in 
state convention it was to be certified to the Secretary of State who was 
to print this on the party ticket. As a result, if an individual voted a 
straight ticket, he would also be favoring the position of the state con- 
vention on amendment. The act was held to be constitutional by the 
Supreme Court.?® 

In spite of the many failures to amend section two an attempt was 
made again in 1903.1* This time it had the advantage, if any, of the 
provisions of the Longworth Act. In all, five amendments were sub- 
mitted to the electorate at that time. The Republicans, in their platform, 
endorsed the taxation amendment but did not place it on their ticket. 
The Democrats, on the other hand, not only endorsed it but placed it 
on their ticket. As the total vote cast at the election in 1903 was 
877,203 it required a favorable vote of 438,602 in order to become 
effective. Although the vote on the amendment was 326,622 to 43,563 
or nearly seven and a half to one in favor, it failed by almost 112,000 
to receive the necessary votes. Since the Republicans were in control at 
the time the resolution was submitted, it seems a little strange that it 
was not certified to the Secretary of State in order to have it placed upon 
their ticket. 

The amendment of 1903, had it been ratified, would have gone 
far toward restoring the situation which existed prior to the adoption of 
the Constitution of 1851. While it retained the 1851 provisions with 
respect to exemptions, the first two sentences gave the General Assembly 





12 House Joint Resolution No. 44, 99 Ohio Laws 384 (1893). It may be of 
interest to note that the same General Assembly passed House Joint Resolution 


No. 53 (90 Ohio Laws 385) which provided for “appointing a committee to in- 
vestigate the subject of taxation.” This committee submitted the now famous 
Tax Commission Report of 1893. 


13 See Evans: A History oF TAXATION IN OnI0 163 (1906). 
1495 Ohio Laws 352 (1902). 

15 State v. Laylin, 69 Ohio St. 1 (1903). 

16 Senate Joint Resolution No. 28, 95 Ohio Laws 962 (1902). 
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broad discretion with respect to the taxation of property. They are 
worth quoting: 

The general assembly shall provide for the raising of revenue 

for all state and local purposes in such a manner as it shall 

deem proper. The subjects of taxation for state and local pur- 

poses shall be classified [emphasis added], and the taxation 

shall be uniform on all subjects of the same class, and shall be 

just to the subject taxed. 
Had the amendment been ratified it would have been mandatory for the 
General Assembly to classify property for purposes of taxation. 

The proponents of a change in section two did not give up easily. 
At the very next session of the General Assembly another attempt was 
made to amend the section.’ This time, however, the change was 
limited to broadening the exemptions. After making the usual pro- 
vision that laws shall be passed taxing real estate and personal property, 
both tangible and intangible, by a uniform rule, it stated that “bonds of 
the state of Ohio, bonds of any city, village, hamlet, county, or township 
in this state, and bonds issued in behalf of the public schools of Ohio 
and the means of instruction in connection therewith, which bonds shall 
be exempt from taxation.” The electorate ratified this amendment at 
the election in 1905 by nearly four and three-fourths to one or 655,508 
to 139,062. This provision continued to plague us for nearly a decade. 
The injustices arising from the assumption that all forms of property are 
homogeneous for purposes of taxation were not attacked by this amend- 
ment. In 1851 most wealth was in the form of tangible property, real 
and personal, and wealth and income therefrom were fairly equally dis- 
tributed. By 1900 the picture had changed markedly. The large busi- 
ness corporation had become a reality. One need only call to mind that 
one of the great corporations of all time—-the Standard Oil Company— 
was organized by an Ohioan, John D. Rockefeller. Obviously, intangi- 
ble personal property had become far more important in our economy. 

A recognition of the growing importance of personal property, 
particularly intangible, led many to question the general property tax. 
To tax the tangible property—both real and personal—and the docu- 
mentary evidence — intangible personal property—-of the ownership 
seemed to be double taxation. More specifically, to tax a farm and also 
the mortgage on that farm did seem to be taxing the same thing twice. 
Some would exempt such property altogether; others, recognizing the 
fact that the mortagor and the mortagee, for example, might live in 
different taxing districts of the state or even in different states which 
must raise revenue through taxation, favored low rates on intangible 
personalty. This would, of course, lead to the classification of property 
as one way out of the situation. 

In 1908 the General Assembly decided to submit a classification 





17 House Joint Resolution No. 19, 97 Ohio Laws 652 (1904). 
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amendment to the Constitution.’* The exemption of bonds of the state 
of Ohio and its local governments which was added to section two, 
Article XII in 1905 was included as were those contained in the 
original section. The real difference appeared in the first part of the 
section which read as follows: 

The general assembly shall have power to establish and main- 

tain an equitable system for raising state and local revenue. 

It may classify the subjects of taxation so far as their differ- 

ences justify the same in order to secure a just return from 

each. All taxes and other charges shall be imposed for public 
purposes only and shall be just to each subject. The power of 
taxation shall never be surrendered, suspended or contracted 
away. 
Had this amendment been ratified the taxpayers of Ohio would not 
have had to wait for nearly a quarter of a century for relief from the 
general property tax. Although the vote on the amendment was 
339,747 affirmative to 95,867 negative it failed to receive the necessary 
majority of the votes cast at the election and was, therefore, defeated. 

It will be recalled that the Constitution of 1851 required that the 
question of calling a convention “to revise, alter or amend” was to 
be submitted in 1871 and every twentieth year thereafter.’® In accord- 
ance with this provision, the question was submitted to the electorate at 
the November election in 1910. The vote was overwhelmingly in favor 
of such a convention.”” ‘The delegates were elected the following 
November. The Convention met January 9, 1912 and was in session 
eighty-three days. It did not rewrite the Constitution in its entirety but, 
instead, submitted fory-one amendmens, including a schedule. Involved 
were seventy-five sections, not including the schedule. Eight of the 
amendments were rejected and, of course, thirty-three approved by the 
electorate at the special election held September 3, 1912. Of the sections 
ratified, forty were new, twenty-six amended existing sections, and one 
repealed an existing amendment. 

So far as the original six sections of Article XII were concerned 
the first, second and sixth were amended. Five new sections—seven 
through eleven—were added. Sections seven, eight and nine related to 
income and inheritance taxes, Section ten made it possible for the 
General Assembly to enact franchise, excise, and severance taxes. The 
state and its local governments were required to levy sufficient taxes to 
pay interest on and to redeem any bonded indebtedness by the eleventh 
section, 

Section two of article twelve returned, for all practical purposes, 








18 Senate Joint Resolution No. 53, 99 Ohio Laws 629 (1908). 
19 Article XVI, §3. 


20 Out of a total vote of 932,262 cast at the election, 693,263 favored calling 
a convention while only 161,722 opposed. 
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to what it had been prior to the amendment of 1905. In other words, 
the exemption of state and local bonds granted by that amendment was 
now removed. Of course, those bonds which were issued during the 
period when that amendment was in effect and still outstanding con- 
tinued to be exempt under the provisions of the new amendment. The 
removal of this exemption was a step in the right direction. It is difficult 
to understand why a group of men which wrote the initiative and 
referendum, the permission to impose graduated income and death taxes, 
and an article on municipal corporations could not see the defects of the 
second section of Article twelve and seek to remedy them. It could be 
argued that, if a graduated income tax is imposed, a tax on personal 
property, and in particular, on intangible personalty is absurd and unjust. 

One small change was made in the exemptions. Formerly, the 
legislature might grant an exemption not to exceed two hundred dollars 
on personal property. This was changed to five hundred dollars. 

For a considerable time there had been a realization that the taxa- 
tion of intangible personalty involved a form of double taxation. This 
seemed clearest in the case of real estate and the mortgage thereon 
although the same would hold true of a chattel mortgage. The legis- 
lature resolved to give the electorate the opportunity to vote on an 
amendment permitting the solution of this problem.** It provided: 

Laws may be passed to provide against the double taxation 

that results from the taxation of both the real estate and the 

mortgage or the debt secured thereby, or other lien upon it... 

It left untouched the same problem with respect to stocks and bonds of 
corporate enterprises. 

Throughout the Twenties the difficulties with the general property 
tax had continued to increase. While it is possible, without too much 
difficulty, to assess real estate and tangible personalty and place it upon 
the tax list and duplicate, it is quite another matter to find and assess 
intangible personalty. 

The proponents of the classification of property for purposes of 
taxation decided to make another attempt. They were able to convince 
the General Assembly to submit an amendment to the electorate in 
1925.7 Again it was the first part of the section which was to be 
amended, Otherwise there was only a slight change from the amend- 
ment ratified in 1918.7* The first paragraph provided that 

Laws shall be passed, taxing by a uniform rule all real estate 

and improvements thereon and all tangible personal property, 





21 House Joint Resolution No. 34, 107 Ohio Laws 774 (1917). 
22 House Joint Resolution No. 27, 111 Ohio Laws 539 (1925). 
23 The electorate had earlier (1921) ratified an amendment to Article VIII 
in the form of §2(a) providing for the payment of a “bonus” to the veterans 
of World War I. It was necessary to issue $25,000,000 in bonds. These were 
exempt from state and local taxation by the provisions of Article VIII, §2(a). 
This exemption was carried in the proposed amendment of §2 of Article XII. 
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according to their true value in money, excepting motor 

vehicles which shall be taxed as may be provided by law. A/l 

moneys, credits, bonds, stocks and all other intangible property, 

shall be taxed as may be provided by law. (Emphasis added.) 

Although this proposal left much to be desired from the point of 
view of freedom of the legislature to design a sound tax system, it was a 
decided improvement over the existing provisions. Certainly intangible 
personalty could be classified and low rates applied. Unfortunately the 
electorate did not see fit to make the change and the amendment was 
defeated. 

Four years later (1929) another attempt was made to change the 
section. This time, however, it was drawn in such a manner that it 
represented a compromise. Complete classification was not permitted 
under the terms of the amendment since “land and the improvements 
thereon shall be taxed by a uniform rule.” The permissive exemption of 
five hundred dollars of personai property of each individual was re- 
moved and left to the discretion of the General Assembly. Other ex- 
emptions which the legislature might grant were unchanged. Perhaps 
the most noteworthy restriction in the amendment was the fifteen mill 
limitation. For two decades the State of Ohio and its local subdivisions 
had operated under the Smith One Per Cent Law.** This had broken 
down repeatedly during the period. The proponents of the general 
property tax had insisted on this restriction on the legislative power. 
This was an attempt, and a successful one among many, to write legis- 
lation into the constitution. It is the writer’s opinion that if a legislative 
body or a governmental exécutive consistently refuses to heed the wishes 
of the electorate, the latter will find a way to write what it desires into 
the constitution. An excellent witness to this is the present proposal to 
set a maximum limit on federal income and death tax rates. 

As implied above, the change in section two of Article XII ap- 
peared at the beginning. It will not be out of place to quote the first 
part of the amendment: 

No property, taxed according to value, shall be so taxed in 

excess of one and one-half per cent of its true value in money 

for all state and local purposes, but laws may be passed author- 

izing additional taxes to be levied outside of such limitation, 

either when approved by at Jeast a majority of the electors of 

the taxing district voting on such proposition, or when provided 

for by the charter of a municipal corporation, Land and the 

improvements thereon shall be taxed according to value. 

This amendment was ratified by a vote of 712,538 to 510,874. 
As a result the General Assembly meeting in 1931 would have an 
opportunity to rewrite our property tax law. Furthermore, it would be 


24Senate Bill No. 4, 101 Ohio Laws 430. The act became law without 
the signature of Governor Harmon on May 24, 1910. 
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possible to classify personalty if the legislature should so desire. It is 
necessary to note, however, that although the General Assembly could 
not classify “land and the improvements thereon” it did have the power 
to place them on the tax list and duplicate at any percentage of value 
which it cared to do. Without laboring the point the careful reader will 
note that, while the amendment of 1918 carried the phrase “according 
to its true value in money,” the amendment of 1929, with respect to 
lands and improvements, merely states “acording to value.” The term 
“true value” appears only in connection with the fifteen mill limitation. 
For example, if the legislature provided that real property must be placed 
upon the assessment rolls at fifty per cent of its true value in money it 
would follow that the total tax must not exceed thirty mills which, of 
course, would not be in excess of fifteen-mills of one hundred per cent 
of its true value in money. The very fact that “true value” appears in 
the first part of the amendment and not in respect to land and improve- 
ments indicates that those drafting the amendment were aware of the 
distinction. 

A slight change in the wording but a great change in its effects 
upon legislation was the amendment of 1933. The words “one per 
cent” were substituted for “one and one-half per cent.”?* This change 
came as a result of an initiative petition.°° It was submitted to the 
electorate at the general election on November 7, 1933. The vote in 
favor of the “ten-mill limitation” was approximately one and one-half 
to one or 979,061 affirmative votes to 661,151 negative. In only two 
counties—Hamilton and Vinton—did the votes against the amendment 
exceed those for it. This is the last change that has taken place in 
section two of Article XII. Nearly a quarter of a century has elapsed 
since then with no attempt to amend it. 

The second important factor which has influenced our tax system 
during the last three decades (néarly) was the Great Depression which 
began in 1929. Very shortly thereafter state and local revenues began 
to decline. It became more and more difficult to finance the various 
functions of government. To make a bad situation worse certain 
functions, particularly welfare, could no longer be supported by private 
charitable and religious organizations. ‘They found it more and more 
difficult to raise funds for such purpose. Nothing was left to do but 
turn this function over to government. Along with this people began 
to be more aware of the seriousness of unemployment, child welfare 
and financial insecurity of the aged to mention a few of the problems. 
There was a demand—a very insistent one—that there “ought to be a 
law” to take care of these things. The upshot was a need for greater 


25115 Ohio Laws, Part 2, 446 (1933). 
26 Article II, §1(a), sets forth the requirements for an initiative petition to 
amend the constitution. 
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revenue which meant either increased rates in the case of existing taxes 
or new taxes. 

The fifteen-mill limitation, and later the ten-mill limitation, 
placed local governments at the mercy of the electorate in order to raise 
the rates on property. To make the situation worse the assessed valuation 
of property declined as a result of the depression. This, of course, meant 
lower yields even with existing rates. Many property owners were 
unemployed or their businesses were showing losses and they were un- 
able to pay their taxes. In some urban centers tax delinquency ran as 
high as seventy per cent. New sources of revenue had to be found. 
With one or two exceptions our present tax system was constructed 
during the period 1931-1935. 

It was pointed out above that the amendment (section two of 
Article XII), ratified in 1929, became effective January 1, 1931. 
Except for the changes required by the constitutional limitation of a 
rate of fifteen-mills on property, no other legislative changes were 
necessary. 

The Eighty-Ninth General Assembly met in January, 1931. It 
was confronted with the problems resulting from depressed economic 
conditions and the new amendment. Senator Reynolds introduced a 
resolution, shortly after the session opened, providing for the appoint- 
ment of “a special joint taxation committee.”?’ It provided for the 
appointment of three Senators, three Representatives, “and if the gover- 
nor so desires three others to be appointed by him.” Governor White did 
not take advantage of this opportunity and the committee was made up 
of six members. State Senator Robert A. Taft was elected Chairman. 
That the legislature was not then aware of the effects which the 
Depression was having and would continue to have is clear from the 
resolution. It read, in part, as follows: 

By far the greatest and most important question to be con- 

sidered by this General Assembly is what legislation, if any, 

is necessary and should be passed pursuant to the tax amend- 

ment to the state constitution adopted at the election held in 

November, 1929, and to bring our statutes into harmony with 

that amendment. . . 

. . A special joint taxation committee, who shall prepare 

and introduce . . . such bills as they may agree upon, to pro- 

vide for the raising of revenue from or by means of sales 

taxes, income taxes, or taxes on intangibles, or any other form 

or system which may seen desirable, and which will give to 

the people of this state an efficient, economic and just system 

of taxation as defined by the state constitution and the amend- 

ment of 1929. 

The Reynolds resolution was adopted February 4, 1931. Near the end 





27 Amended Senate Joint Resolution No. 7, 114 Ohio Laws 867 (1931). 
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of the session Senator Lewis introduced a resolution to continue the 
Joint Taxation Committee.”* In less than five months after the Reynolds 
resolution was adopted the effects of the Depression were beginning to 
be felt. It is worth quoting, in part: 

The taxing districts of the state face a serious situation arising 

out of the reduction of the general property duplicate and the 

reduction of their revenues for 1932, and . . . many other 

problems will arise during the putting into effect of the tax 
program enacted by this General Assembly, which will re- 
quire supplemental corrective legislation, and . . . a permanent 
system of distribution of revenues from intangible property 

and motor vehicles must be adopted not later than 1933. 

The Taft Committee took the ratification of the so-called Classi- 
fication Amendment as a mandate to rewrite the whole property tax law. 
The results of their labor were embodied in Amended Senate Bill No. 
323.7 It was a seventy page document which brought about for the 
first time in the history of the State of Ohio the classification of personal 
property. The legislation contained in the statute was permanent except 
for the distribution sections. These were temporary, and the Committee 
was instructed to study the problem and bring before the Ninetieth Gen- 
eral Assembly a solution. This was accomplished by Amended Senate 
Bill No. 30 in 1933. It is little short of remarkable that the property 
tax acts of 1931 and 1933 have remained fundamentally unchanged 
for a quarter of a century.*! They helped us weather, governmentually, 
the Great Depression of the nineteen thirties and have been flexible 
enough to yield greatly increased revenues to help meet the sky-rocketing 
demands of local governments since World War II. 

By the end of the regular session of the Eighty-Ninth General 
Assembly it was clear that more revenues would be needed than could 
be obtained from property. This led to a new group of excises which 
were levied during the period beginning in 1931 and ending in 1935. 

Although excises such as the corporation franchise, the public utility 
excise and the inheritance tax had been part of the state tax system, 
a new form of them appeared as the economic depression became more 
severe. These were selective sales taxes and, finally, a general sales tax. 
The gasoline tax, which is an example of the former, had been in exist- 
ence since 1925 as a means of financing highways. 

The General Assembly in 1932 evidently believed that the Depres- 
sion and, consequently, the need for poor relief, would soon end. It 








28 Senate Joint Resolution No. 36, 114 Ohio Laws 892, Adopted June 25, 1931. 

29114 Ohio Laws 714, approved by Governor White, June 29, 1931. 

30115 Ohio Laws, 548. 

31 The change in section 2 of Article XII from a fifteen-mill to a ten-mill 
limitation did involve some changes such as the mandated levy for schools to 
mention only one. There have been some changes in the distribution sections as 
well as slight changes made to facilitate or improve administration. 
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decided to permit the counties to issue bonds to finance such relief.* 
The legislature passed a temporary state-collected public utility excise 
tax.** The revenues from this source were distributed to the counties 
and had to be used to service the relief bonds, if issued. 

Economic conditions did not improve and it was necessary to raise 
more money for relief, Again it was decided to permit the counties to 
issue poor relief excise bonds. To service the debt the General Assembly 
turned to selective sales taxes. Included were taxes on cosmetics and 
toilet preparations,** bottled beverages,*® brewer’s wort and malt,** and 
admissions.** These were new to the tax system of Ohio. 

The repeal in 1933 of the Eighteenth Amendment to the Federal 
Constitution paved the way for new taxes on liquor and those operating 
establishments which produced and sold it.** The new liquor control 
act carried a number of new taxes on beverages which contained alcohol 
in excess of 3.2%.*” This was fortunate from the point of view of 
revenue requirements because the electorate of the state had, by initiative 
petition, proposed a law to “provide for granting of aid to aged persons 
in the State of Ohio under certain conditions.”*° 

The problem of keeping the public schools open became extremely 
serious. In fact some difficulty had been experienced in the period fol- 
lowing World War I. The state government had a constitutional man- 
date to “encourage schools and the means of instruction.”** As a result 
of the declining revenues from property taxes and the pressure on the 
state General Revenue Fund additional sources of revenue had to be 
found. The state had, many years earlier, set up an “educational 
equalization fund” for aid to weak school districts. To support this 





32 This was done to circumvent the necessity of proposing in amendment to 
Article VIII which would take considerable time. The first section of this Article 
permits an aggregate state indebtedness of only $750,000. To change this requires 
an amendment. The electorate has amended this Article five times since World 
War I. Four of these have taken place since World War II. Three have provided 
“adjusted compensation” for veterans of World War I, World War II and the 
Korean “affair.” The other two provide funds for highway construction and 
institutional and educational buildings. 

33 Amended Senate Bill No. 4, First Special Session, 114 Ohio Laws, 
Part II, 17. 

34 Amended Senate Bill No. 410, 115 Ohio Laws 649 (1933). 

35 House Bill No. 4, First Special Session, 115 Ohio Laws, Part 2, 5 (1933). 

36 House Bill No. 5, First Special Session, 115 Ohio Laws, Part 2, 5 (1933). 

37 Amended Senate Bill No. 411, 115 Ohio Laws 657 (1933). 

38 Repealed by the Twenty-first Amendment to the Constitution of the 
United States in 1933. Section 9 of Article XV of the Ohio Constitution prohibiting 
the manufacture and sale of intoxicating liquors was repealed November 7, 1933. 

39 House Bill No. 1, Second Special Session, 115 Ohio Laws, Part 2, 118 
(1933). 

40115 Ohio Laws, Part 2, 431 (1933). 

41 Article I, §7. Also Article VI, §2, and Ordinance of the Northwest 
Territory, Article III (1787). 

42 Equalization of educational advantages appears first in 108 Ohio Laws, 
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fund a sales tax on cigarettes was enacted in 1931.** 


By 1933 it was clear that aid to weak school districts was not 
enough, Practically every district in the state was in financial difficulty. 
A temporary solution was found by 1) decreasing each of the gasoline 
taxes by one-half cent and enacting a liquid fuel tax and 2) distributing 
the tax receipts from state situs intangibles—chiefly from financial in- 
stitutions—to the schools on the basis of average daily attendance.“* The 
receipts from the taxes on cigarettes, liquid fuel and state situs intangibles 
were later used to help finance the School Foundation Program.* 

The ratification of the “ten-mill amendment” in 1933 meant a 
drastic reduction in tax rates unless levies were voted outside the limita- 
tion. This the electorate were unwilling to do in many instances. ‘The 
General Revenue Fund of the state was pushed to the limit. The General 
Assembly provided for a study of the problem.*® The Joint Legislative 
Taxation Committee carefully investigated the situation with respect to 
the finances of the State and its local governments. It examined the 
various existing sources of revenue as well as the possibility of tapping 
new ones. 

Among the existing sources was an additional excise tax on public 
utility companies to sop up the gain of such establishments from lower 
property tax rates under the ten-mill limitation.*7 A graduated income 
tax on individuals was given thorough consideration and rejected for, 
at least, two major reasons, In the first place the progression would have 
to be inordinately steep to yield sufficient revenue. Secondly, the con- 
stitutional mandate that fifty per cent of the revenue must remain in the 
district of origin placed the legislature in a straight jacket.** About all 
that was left was a general sales tax of some sort. 

A tax on retail sales had been considered by legislative committees 
and private organizations for several years. It had been rejected on the 
ground that it was very deflationary and, therefore, would aggravate an 


Part 2, 1303 (1919). The “educational equalization fund” was created by Sub- 
stitute Senate Bill No. 160, 109 Ohio Laws 146 (1921). 

43 Amended Senate Bill No. 324, 114 Ohio Laws 805 (1931). 

44On changes in’ the gasoline taxes and the enactment of the liquid fuel 
tax see Amended Senate Bill No. 62, 115 Ohio Laws 630 and Amended Substitute 
Senate Bill No. 354, 115 Ohio Laws 631, respectively. For the permanent dis- 
tribution of the revenue from state situs intangibles see Amended Senate Bill 
No. 30, 115 Ohio Laws 582 (1931). 

45 House Bill No. 466, 116 Ohio Laws 585, approved June 12, 1935, effective 
January 1, 1936. 

46 Amended Senate Joint Resolution No. 3, First Special Session, adopted 
August 24, 1933, 115 Ohio Laws, Part 2, 102. It provided for eleven members: 
three senators, three representatives, and five citizens to be appointed by the 
Governor. 

47 House Bill No. 134, Second Special Session, 115 Ohio Laws, Part 2, 321, 
approved December 13, 1934. 

48 Article XIi, §9 was amended in 1929. This section prevents the General 
Assembly from designing either good income taxes or death taxes. 
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already bad economic situation. As a last resort, however, the General 
Assembly did enact a retail sales tax.*® After certain specific appropri- 
ations were made out of the receipts the remainder was to be divided 
between schools and local governments in the ratio of sixty per cent to 
forty per cent. 

Although many of the excises mentioned above were to expire by 
limitation, this turned out to be a fiction as practically all of them con- 
tinue to be a part of our tax system. Two fairly important revenue 
producers so far as the General Revenue Fund is concerned have been 
repealed. They are the liquid fuel tax,’ and the admissions tax."' The 
yield of the retail sales tax was markedly reduced by a constitutional 
amendment ratified in 1936 which made it necessary to exempt “the 
sale or purchase of food for human consumption off the premises were 
sold.””®? 

There are three other taxes which were enacted during the first 
half of the Thirties. Two of them have never been and are not great 
revenue producers while the third—the racing tax—has only recently 
become a real money yielder, The franchise tax on domestic insurance 
companies really formed a part of the new classification act of 1931. 
The change in the date at which the lien attached to personal property 
from the day preceding the second Monday in April to January first 
made necessary some changes in such property as grain. The grain 
handling tax was enacted in 1935.°* The horse racing tax became law in 
1933.° 

The rapid increase in the number of motor vehicles following 
World War II brought a demand for new and better roads and streets. 
In order to meet this situation as quickly as possible the General As- 
sembly proposed an amendment to Article VIII by adding a new 
section 2(c).°® It would permit the issuance of revenue bonds in the 
sum of five hundred million dollars. The required revenue was to be 
raised from “fees, excises or license taxes . . . relating to registration, 
operation, or use of vehicles on public highways, or to fuels used for 
propelling such vehicles.” This amendment was ratified at the Novem- 


ber 3, 1933, election. 





49 House Bi!l No. 134, Second Special Session, 115, Ohio Laws, Part 2, 306, 
approved December 13, 1934. 

50 Ohio Constitution, Article XII, §5(a) and Amended Senate Bill No. 358, 
122 Ohio Laws 807, approved December 31, 1947. At the same time the two 
gasoline taxes were increased from one and one half cents each to two cents by 
House Bill No. 500, 122 Ohio Laws 809 (1947). 

51 House Bill No. 398, 122 Ohio Laws 459, approved June 20, 1947, effective 
October 1, 1947. 
52 Article XII, $12, effective November 11, 1936. 
53 114 Ohio Laws 714, 753 (1931). 
54116 Ohio Laws 64 (1935). 
55115 Ohio Laws 171 (1933). 
56 Amended Substitute Senate Joint Resolution No. 5, 125 Ohio Laws 1082, 
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The legislature anticipated the ratification of the amendment and 
proceeded to enact two new taxes.°’ One was an additional one-cent 
motor vehicle fuel tax and the other a “third structure tax” on com- 
mercial motor vehicles popularly known as the “axle-mile tax.” The 
revenues from these two sources were earmarked for “the state highway 
construction and bond retirement fund.” 

To sum up, a major change took place in the state’s tax system 
during the early Thirties. This was the result of many factors among 
which were a desire to relieve property of the enormous burden which it 
carried in supporting the State and its local subdivisions; a new sense of 
social welfare as witnessed by aid for the aged and unemployment in- 
surance; the economic depression which reacted upon the preceding and 
brought new problems such as the financing of relief and education. 
The ten-mill amendment practically compelled the state government to 
give up the property tax for state purposes. Education and relief had to 
be financed in some way and local property taxes were insufficient. The 
State was forced to aid local governments. To finance its own activities 
and, at the same time, give assistance to local units it turned to excises, 
chiefly consumption taxes. In some instances the State made outright 
grants but in others shared the receipts. 

The tax system of Ohio has been roundly condemned, from time 
to time, as being regressive in its effects. No doubt this is true but to 
the “we owe it to ourselves” group it might be pointed out that we also 
pay highly progressive federal income taxes which must be considered. 
In any event the tax system which “jest growed” to meet the needs of 
the Depression has thus far met the requirements of prosperity. 

The State of Ohio and its local subdivisions appear to have reached 
the point where more revenues will be required. Can this be done with 
the present system which has been in existence for a quarter of a 
century? The answer appears to be in the affirmative. Following are a 


few suggestions aad 


(1) Place all motor vehicles used in business on the general tax 
list and duplicate. This will yield considerable revenue to local govern- 
ments, ‘ . 


(2) Increase the driver’s license fee to an amount which will meet 
a larger share, if not all, of the fiscal requirements of the Department 
of Highway Safety. 

(3) Remove the discrimination in the franchise taxes between 
domestic and foreign insurance companies. 
adopted July 9, 1953. 

57 Amended Substitute House Bill No. 619, 125 Ohio Laws 369, approved 
July 16, 1953. 


58 All suggestions are those of the writer and are not to be construed as the 
views of the College of Law or of the Ohio State University. 
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(4) Increase the franchise tax on business corporations. 

(5) Reenact the admissions tax. After administrative costs have 
been deducted the remainder of the revenue should go to the munici- 
pality where the place of amusement is located or if outside a munici- 
pality to the county general fund. 

(6) Repeal section nine of Article XII to permit the General 
Assembly to collect and distribute inheritance and—income taxes as it 
sees fit. 

(7) Amend sections seven and eight of Article XII by removing 
the constitutional requirements as to exemptions, 

(8) Urge Congress to repeal the estate tax thus leaving it to the 
states. If this is not feasible then urge Congress to grant the eighty 
per cent credit of the revenues under the annual revenue bill to the 
state where the tax originates. The difficulty with the second method 
is that Congress may fail to make changes to meet changing requirements 
of the states as a whole. 

(9) Rewrite in its entirety the act taxing the sales of tangible per- 
sonal property sold at retail. Change from a tax on transactions to one 
on the gross receipts from sales at retail. Abolish the consumer’s receipt. 
Eliminate so far as possible the exemptions and exclusions. This would 
permit the rate to be reduced to two or two and one-half per cent and 
yield as much or more revenue than now is being obtained. It would 
also be much easier to administer which would mean lower total cost and 
greater net revenue.”® 

Earmarking of a part of the revenue from the sales tax for local 
governments should be abolished and the appropriation from the 
General Revenue Fund substituted. If this is not deemed feasible then 
earmark the revenue from some sales tax group, such as the automotive, 
for these subdivisions. This would require very careful definition of 
the group designated. If accessories and the like are included it will 
lead to some administrative difficulties in the case of department stores, 
mail order houses and the like. These are not insurmountable. The 
revenues originating from this source in any given county would be 
turned over to the county budget commission for distribution among the 
local governments, excluding schools, according to need. This would 
give the localities a stake in the administration of the sales tax. 

(10) Repeal the protected levies as required in section 5705.31, 
Revised Code. The hands of the county budget commission have been 
tied for nearly a quarter of a century. Greater flexibility in setting 
rates inside the ten-mil]l limitation is required. 

(11) The power of a local government to contract debt within 





59 See also Reports of the Department of Taxation of the State of Ohio, 
1945, part II. 
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the ten-mill limitation should be denied. It will be argued that this 
power is needed in case of emergency. There is little reason to believe 
that local legislative bodies are actually doing this. Furthermore, it does 
not take much time to call a special election to place the question before 
the electorate. A much sounder method would be to set up some sort of 
state insurance fund in the custody of the Treasurer of State. 

(12) The One Hundred Third General Assembly should, by 
resolution, provide for a commission to study revenues and expenditures 
of the State and its local governments. This commission should have 
the power to require detailed financial reports from the local units to be 
enforced by withholding state funds from any subdivision failing to 
cooperate. 
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THE UNIFORM DIVISION OF INCOME 
FOR TAX PURPOSES ACT 


ArTHUR D. Lynn, Jr.* 


The National Conference of Commissioners on Uniform State 
Laws’ adopted the Uniform Division of Income for Tax Purposes Act 
at their annual meeting in New York City on July 12-13, 1957.7 
During the week following, it was presented to and approved by the 
House of Delegates of the American Bar Association. It is recom- 
mended to the several states for adoption. This proposed legislation is 
one of the latest additions to a rather distinguished series of Uniform 
Acts dating back to the Uniform Negotiable Instruments Act which was 
originally adopted by the Conference in 1896. A previous tentative 
committee draft of this new legislation, then known as the Uniform 
Allocation and Apportionment of Income Act,‘ has been reviewed in a 
previous issue of this Journal.® There the general nature and background 
of the problem of allocating and apportioning corporate net income for 
state and local tax purposes was considered; this article will be limited to 
comment on the provisions of the final version of the new Uniform Act 
which seeks to provide a legislative solution to the division of income 
problem. 

Existing state and local income taxes frequently raise the question of 
what portion of the income of a corporation doing a multistate business is 
subject to income taxation in a particular levying state.® This perennial 
problem of allocation and apportionment of income continues to receive 
attention.’ Moreover, several recent state tax study committee reports 


*Ohio State University, LL.B., Ph.D.; Member of the Ohio Bar, Associate 
Professor of Economics, The Ohio State University; Member, Committee on State 
and Local Taxes, Section of Taxation, The American Bar Association. 

1For general information on this organization see: COUNCIL OF STATE 
GOVERNMENTS: THE BOOK OF THE STATES, 1956-7, 14. 

2 Letter from Frances D. Jones, Executive Secretary, National Conference of 
Commissioners on Uniform State Laws, dated August 5, 1957; 21 Tax ADMINISTRA- 
Tors News 91 (August 1957). 

32 AMERICAN Bar News 3 (August 15, 1957). 

4See Handbook of the National Conference of Commissioners on Uniform 
State Laws and Proc. of the Annual Conference Meeting in its sixty-fifth year, 
Dallas 1956 (Chicago, 1956) 89, 270. 

5 Lynn, Formula Apportionment of Corporate Income for State Tax Purposes: 
Natura Non Facit Saltum, 18 Ono St. L.J. 84 (1957). 

6 On Onto Rev. Cope §§718.01-718.03 dealing with the intermunicipal aspect 
of this problem, see Glander, The Uniform Municipal Income Tax Act, 18 Onto 
Sr. L.J. 489 (1957). 

7 Holt, Interstate Allocation of Corporate Income, Proc. Nat. Tax Ass’N 
(1956) 167; discussion Jd., 172-175; Walsh, Report of the Committee on Inter- 
state Allocation of Business Income, Id., 336-337; Chwals, The Uniform Apportion- 
ment Formula for State Inceme Taxes, Taxes (March, 1955) 214. 
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have reemphasized the importance of particular allocation rules and 
apportionment formulae in terms of both tax revenues and their pre- 
sumed impact on industry location decisions. The entire subject has 
been the occasion of much comment, study, criticism and confusion 
since 1911 when the State of Wisconsin adopted the first modern state 
net income tax.® As long ago as 1928, the National Tax Association 
proposed a uniform law on this subject.’® It is gratifying to see a con- 
crete development—the Uniform Division of Income for Tax Purposes 
Act—emerge after such a lengthy period of consideration. 

Those interested in state tax uniformity will presumably regard 
adoption of the Uniform Act as a step forward. However, it would be 
somewhat optimistic to assume a rapid rate of adoption of the proposed 
law in view of conflicting economic interests and state fiscal inertia.” 
Jurisdictions, if any, newly adopting state corporate income taxes or 
corporate franchise taxes with an income measure of tax liability would 
be well advised to consider adoption of the Uniform Act; other juris- 
dictions considering modification of existing corporate income levies may 
be expected to approach adoption somewhat more gingerly. However 
this may be, the fact remains that in a national economy, uniform division 
of income for tax purposes is highly desirable on both fairness and 
compliance cost grounds, 


PROVISION OF THE REvIsED ACT 
The final draft of the Uniform Division of Income for Tax 
Purposes Act contains twenty-two sections. Section one provides basic 
definitions. It constitutes something of a change from previous drafts 
of the act.’* To clarify subsequent discussion, five sub-sections of 





8 REPorT OF THE TAX STUDY COMMISSION OF THE STATE OF NorTH CAROLINA, 
6, 15 et seq., (1956); Carbert, Corporate Tax Burdens in the Southeastern States, 
A Report to the North Carolina Commission for the Study of the Revenue 
Structure of the State (1956); REPorT OF THE GOVERNOR’s MINNESOTA Tax STUDY 
ComMITTEE (1956) 303, 307-312. 

®It is noteworthy that in 1911, Professor E.R.A. Seligman of Columbia 
University expressed the following opinion as to the future of state income taxa- 
tion. While the prediction went awry, the premise upon which it was, in part, 
based continues to plague all concerned. 
“What ever may be the future of tax reform in the American commonwealths, 
it is not likely that an income tax will be one of its permanent features. In the 
agricultural states, an income tax is not apt to succeed because farmers’ incomes 
are proverbially refractory; in the developed industrial states an income tax is 
not apt to succeed because of the national scope of large business incomes.” 
SELIGMAN, THe INcome Tax, 429 (1911). 

10 Proc. NaT’L. Tax Ass’N. 428 et seq. (1928). 

11See Braden, Cutting the Gordian Knot of Interstate Taxation, 18 Onto 
St. L.J. 61, particularly 66-68 (1957). 

12 For example, the specific concept of the “principal income state”, present 
in a previous draft, is absent in the final version of the act. See 18 Ounto Sr. L.J. 
100 (1957). 
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Section | are indicated below in full: 

(a) “Business Income” means income arising from trans- 
actions and activity in the regular course of the taxpayer’s 
trade or business and includes income from tangible and 
intangible property if the acquisition, management, and 
disposition of the property constitute integral parts of the 
taxpayer’s regular trade or business operations. 

“Commercial domicile” means the principal place from 
which the trade or business is directed or managed. 
“Compensation” means wages, salaries, commissions and 
any other form of remuneration paid to employees for 
personal services. 

(e) “Non-business income” means all income other than busi- 
ness income, 

(g) “Sales” means all gross receipts of the taxpayer not allo- 
cated under sections 4 through 8 of this Act.’* 

Sections 2 and 3 provide that: 

Any taxpayer having income from business activity which 

is taxable both within and without this state, other than activity 

as a financial organization or public utility or the rendering of 

purely personal services by an individual, shall allocate and 

apportion his net income as provided in this Act. 
For purposes of allocation and apportionment of income 
under this Act, a taxpayer is taxable in another state if (1) in 

that state he is subject to a net income tax, a franchise tax 

measured by net income, a franchise tax for the privilege of 

doing business, or a corporate stock tax, or (2) that state has 
jurisdiction to subject the taxpayer to a net income tax regard- 

less of whether, in fact, the state does or does not. 

Thus, a taxpayer is “taxable in another state” if actually taxed in 
the ways indicated or if the state has jurisdiction to levy a net income 
tax applicable to taxpayer. This appears to provide that taxpayer is 
“taxable in another state” and hence subject to the Uniform Act in an 
adopting state if also doing business or domiciled in another state regard- 
less of actual tax patterns. It is noteworthy that the first portion of the 
section includes both income and capital or net worth based taxes while 
the later part deals only with jurisdiction to levy a net income tax 


whether it be exercised or not. 


ALLOCATION RULEs 
Section 4 provides for the allocation of non-business income in- 
cluding rents, royalties, capital gains, interest, dividends and patent or 





13 The Commissioners’ Comment on this sub-section which appears in the 
1957 pamphlet copy of the Act is as follows: 
“This definition is derived from the Model Unemployment Compensation Act 
which has been adopted in all states.” Quotations from the Uniform Division of 
Income for Tax Purposes Act and the Commissioners’ Comments thereon are 
made with. NCCUSL permission which is gratefully acknowledged. 
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copyright royalties when such receipts constitute non-business income. 
Sections 5 through 8 contain specific allocation rules for these types of 
non-business income, Existing allocation patterns in the several states 
include rules for the specific assignment of income based on, among 
others, legal domicile, commercial domicile and business situs. The 
diversity in such allocation rules is considerable, It presumably gives rise 
to both overlapping taxation and the escape of some income from 


taxation.'* 


Allocation—Rents and Tangible Royalties 

Section 5 provides a basis for the allocation of rents and royalties. 
Net rents and royalties from real property located within a state adopting 
the Uniform Act are allocable to that state. Net rents and royalties from 
tangible personal property are assigned to an adopting state on a two-fold 
basis, as follows: 

(1) to the extent that such property is “utilized” in the adopting 
state or 

(2) to the adopting state in their entirety if it is the state of the 
taxpayer’s commercial domicile and taxpayer’s legal domicile is not in the 
state of actual utilization or if taxpayer is not taxable in the state of 
utilization.’® Utilization is measured by applying a fraction to total rents 
and royalties. The fraction is: 


Number of days of physical location in taxing state during 
payment period in tax year. 


Number of days of physical location everywhere during tax year. 





The section further provides that, if the physical location of the property 
is not known or ascertainable for the time period in question, such prop- 
erty is “utilized” in the state where the property was located at the time 
the rental or royalty payer obtained possession. 

This statement seems preferable to some existing rules which make 
an assignment of rents and royalties on the basis of the unqualified situs 
of property. It recognizes the potentiality of multiple situs and provides 
for ratio apportionment of the total. This appears to be reasonable and 
fair. Section 5 also illustrates a tendency running through much of the 
entire act—a tendency to assign income somewhere and if nowhere else 
then to the state of commercial domicile. This avoids the problem of 
rules that assign income to states in which the taxpayer is neither doing 





14 For an excellent treatment, see Controllership Foundation: Apportionment 
and Allocation Formulae and Factors Used by States in Levying Taxes Based on 
or Measured by Net Income of Manufacturing, Distributive and Extractive 
Corporations 8-13 (1954). This study has proved most useful in preparation of 
this commentary. 

15 ]I¢ will be recalled that the definition of commercial domicile contained in 
Section 1(b) contemplates only one commercial domicile. 
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business nor is taxable. This approach will doubtless commend itself to 
the domiciliary states; it can hardly appeal to all corporate taxpayers. 


Allocation—C apital Gains 

Section 6 provides for the allocation of capital gains and losses. 
Physical situs or business situs has been used as a basis for such determi- 
nation; however, in some instances, such income has been included in 
that apportioned by statutory formula under some existing state tax 
patterns. The Uniform Act provides, quite appropriately, that capital 
gains and losses resulting from sales of real property located in the 
taxing state are allocated to it. Capital gains and losses from sales of 
tangible personal property are assigned to the taxing state if the property 
had a situs there at the time of sale or to the taxing state if it is tax- 
payer’s commercial domicile and taxpayer is not taxable in the state 
where the property had a situs. Capital gains and losses from the sale 
of intangible property are assigned to the taxing state if it is the tax- 
payer’s commercial domicile. 

This section excludes capital gains and losses from income appor- 
tioned by formula and provides a basic rule for their specific allocation. 
If all jurisdictions adopted the Act, gains and losses from realty sales 
would be assigned to the state where the realty is located; tangible capital 
gains to the state of situs but if not taxable there to the state of com- 
mercial domicile. This rule affords another example of what may be 
termed the contingent shifting assignment tendency of the Act. Intangi- 
ble capital gains are assigned to the state of commercial domicile. 


Allocation—lInterest and Dividends 


Section 7 succinctly provides: “Interest and dividends are allocable 
to this state if the taxpayer’s commercial domicile is in this state.” The 
act rejects business situs or other bases for specific allocation of such 
income items in favor of assigning them to the state of commercial 
domicile. This rule would apparently prevent a state adopting the Uni- 
form Act from assigning to itself all the interest and dividends received 
by a domestic corporation or by a foreign corporation with an acquired 
commercial domicile and in addition assigning to itself such income of a 
foreign corporation without a commercial domicile on the basis of an 
in-state business situs of intangible personalty. This clear cut rule, if 
generally adopted, would considerably clarify the problem; its popularity 
is another matter. 


A llocation—Patent and Copyright Royalties 

Section 8 deals with the allocation of patent and copyright royalties. 
Such income is assigned to the taxing state to the extent of utilization 
therein; it is also allocated to the taxing state if that state is taxpayer’s 
commercial domicile and to the extent that the patent or copyright 
royalties are utilized in a state where taxpayer is not taxable. 
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Section 8(b) and (c) specify how “utilization” is to be determined. 
Section 8(b). A patent is utilized in a state to the extent 
that it is employed in production, fabrication, manufacturing, 
or other processing in the state or to the extent that a patented 
product is produced in the state. If the basis of receipts from 
patent royalties does not permit allocation to states or if the 
accounting procedures do not reflect states of utilization, the 
patent is utilized in the state in which the taxpayer’s com- 
mercial domicile is located, 
Section 8(c). A copyright is utilized in a state to the 
extent that printing or other publication originates in the state. 
If the basis of receipts from copyright royalties does not permit 
allocation to states or if the accounting procedures do not re- 
flect states of utilization, the copyright is utilized in the state 
in which taxpayer’s commercial domicile is located. 
There might have been merit in a more detailed specification of 
the actual mechanics of utilization determination. Several alternative 
methods could be used to determine “the extent to which a patented 
product is produced in a state.” Administrative regulations can clarify 
the matter or it can be left, as above, to whatever constitutes acceptable 
accounting procedure. One wonders if inclusion of a specific ratio would 
have been worthwhile. Nevertheless, the utilization concept appears to 
be a tenable basis for an allocation rule despite possible implemental 


difficulties. 


The specific rules discussed above are provided for the allocation of 
non-business income. Some may argue the respective merits of legal 
domicile, commercial domicile, business situs or other bases for jurisdiction 
over source of income, Others may feel that certain of the above types 
of income are appropriate for inclusion in income subject to formula 
apportionment. 


Despite such possible differences of opinion, Sections 4 through 8 of 
the Uniform Act would, if generally adopted, provide a uniform set 
of allocation rules. This would constitute a considerable improvement 
on the present situation, Only time and actual experience will tell 
whether the Act’s apparent tendency to apply the maxim mobilia seguuntur 
personam in favor of taxpayer’s commercial domiciliary state will be 
conducive to widespread adoption of this portion of the Uniform Act. 


FoRMULA APPORTIONMENT OF BusINEss INCOME 


Previous discussion of the Act herein has dealt with the allocation 
of given classes of non-business income, The second major subject in- 
cluded in the Uniform Division of Income for Tax Purposes Act is 
formula apportionment of business income. In general, there has been 
more difficulty and dissatisfaction with this problem than with allocation 
of non-business income even under the existing complex of situs and 
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domicile rules. Sections 9 through 17 cover the subject of formula ap- 
portionment. Section 9 provides that business income shall be apportioned 
by multiplying business income by the following fraction: 


Property factor plus payroll factor plus sales factor 
we ; ast ie 





The above fraction is one version of the generally favored Massachusetts 
type formula. The important questions concern the definition of the 
three component factors. 


Formula A pportionment—Property Factor 


The property factor in the above three factor formula is defined 
and qualified in Sections 10, 11, and 12 of the Act. Section 10 sets up 
the following fraction: 


Average value of taxpayer’s real and tangible personal property 
owned or rented and used in this state during the tax period 





Average value of all the taxpayer’s real and tangible personal 
property owned or rented and used during the tax period 


Section 11 provides for valuation of property in the fraction at its 
original cost. This definition avoids the difficulties that would arise if 
either current market value or ad valorem tax values were used. It also 
avoids the entire question of what type of depreciation allowance should 
be permitted by requiring the use of undepreciated cost. The previous 
draft act permitted deduction of “any depreciation or depletion permitted 
under the [tax law] of this state.”"® Criticism of the draft suggested 
allowing any method of depreciation computation recognized under the 
Federal Internal Revenue Code. This suggestion, if adopted, would 
have granted taxpayers considerable latitude. The tentative solution in 
the draft act would have required either legislative or administrative 
determination of a particular method of depreciation computation. The 
Commissioner’s drafting committee adopted a different approach and 
provided for undepreciated original cost as the valuation basis for the 
property factor in the formula.’’ The decision is understandable and 
probably appropriate. However, in an age of inflation, original cost 
variations induced by differences in acquisition time may introduce possi- 





16 Preliminary NCCUSL Committee Draft of a Uniform Allocation and 
Apportionment of Income Act, Sec. 12; Cf. 18 Onto Sr. L.J. 102 (1957). 

17 The Commissioners’ Comment under Section 11 in the 1957 pamphlet copy 
of the Act is as follows: “This section is admittedly arbitrary in using original 
cost rather than depreciated cost, and in valuing rented property as eight times 
the annual rental. This approach is justified because the act does not impose a 
tax, nor prescribe the depreciation allowable in computing the tax, but merely 
provides a basis for division of the taxable income among the several states. ‘The 
use of original cost obviates any differences due to varying methods of depreci- 
ation, and has the advantage that the basic figure is readily ascertainable from 
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ble anamolies in apportionment as a result of this valuation rule. Section 
11 also provides that rented property shall be valued at eight times the 
“net annual rental rate,” which is defined as annual rent paid less 
amounts received from sub-rentals. While the 1214% capitalization rate 
may be considered high, there is precedent for it in the existing practice 
of some states.'* Moreover, it should be noted that this rate is applied to 
net rather than gross rentals as sometimes has been done. 

Section 12 defines “average value of property” as an average of 
beginning and ending of tax period values. The tax administrator is 
permitted to require the averaging of monthly values of property “if 
reasonably required to reflect properly the average value of the tax- 
payer’s property.” ‘This last phrase does not appear in the previous draft 
act. It may be intended to operate as a Jimit on the unilateral discretion 
of the tax administrator. Quaere, would it have been an improvement 
if the act required monthly averaging of property values and left to the 
tax administrators discretion the acceptability of an average of beginning 
and ending values? In many cases, availability of information would 
seem to be the controlling factor. The question might also be raised as 
to whether or not taxpayer should have the privilege of deciding the 
averaging period. This is a relatively minor point; it may be assumed 
that reasonable administrative practice will provide an acceptable solution. 


Formula A pportionment—Payroll Factor 
The payroll factor in the three factor apportionment formula is 
defined and delimited in Sections 13 and 14 of the Uniform Act. These 
two sections appear in the same form as in the previous NCCUSL 
Committee draft. Section 13 establishes the following fraction: 


Total amount paid in this state by taxpayer for compensation 





Total compensation paid everywhere by taxpayer 


Section 14 details the meaning of the phrase “compensation is paid 
in this state.” It is so paid if the services performed are entirely instate 
or if out of state services are “incidental” to instate services.’* The more 
difficult situations are dealt with in Section 14(c), as follows: 

[ Compensation is paid in this state if] (c) some of the service 

is performed in the state and (1) the base of operations or, 

if there is no base of operations, the place from which the 





the taxpayer’s books. No method of valuing the property would probably be 
universally acceptable.” 

The new Ohio legislation providing for uniformity in the levy of municipal 
income taxes takes a different approach. Onto Rev. Cope §718.02 provides for the 
use of “average net book value of the real and tangible personal property owned 
or used by the taxpayer” in a somewhat similar formula. 

18 On10 Rev. Cope §718.02 (1953) also uses a rent multiplier of eight; it is 
applicable to the “annual rental” of real property. 

19 Compare Onto Rev. Cope §718.02(A) (2). 
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service is directed or controlled is in the state, or (2) the base 

of operations or the place from which the service is directed 

or controlled is not in any state in which some of the service 

is performed, but the individual’s residence is in this state. 
In analysis of this factor, it should be noted that under existing tax 
patterns, most states define the numerator of the payroll factor in terms 
of either where the services are performed or the location of the home 
office. The numerator definition in the Uniform Act appears to be a 
compromise of the two existing practices. Compensation is assigned to 
the jurisdiction where the services are performed if there is no question 
of the need for proration in terms of time. If there is such a need, they 
are assigned in effect to the jurisdiction where the “home office” is 
located but if no part of the service is performed in the home office state 
then, to the state of the employee’s residence. The Commissioners’ 
Comment under Section 14 reads as follows: 

This section is derived from the Model Unemployment Com- 

pensation Act. This is the same figure which will be used by 

taxpayers for unemployment compensation purposes. 

The decision of the NCCUSL to frame the payroll factor 

definition so as to permit the use of generally available payroll 

data has obvious merit. 


Formula A pportionment—Sales Factor 


In most previous attempts at achieving uniformity in the apportion- 
ment of income for state tax purposes, the definition of the sales factor 
in the apportionment formula has been the source of controversy and 
conflict. It is perhaps the most difficult part of the entire problem to 
resolve in an equitable and acceptable fashion. The writer has discussed 
this problem elsewhere,” there seems little point in repetition here. 
The sales factor definition in the Uniform Act is given in Sections 15 
through 17 which are quoted in their entirety in view of the crucial 
importance of the subject matter.” 


Section 15. The sales factor is a fraction, the numerator of 
which is the total sales of the taxpayer in this state during the 
tax period, and the denominator of which is the total sales of 
the taxpayer everywhere during the tax period. 

Section 16. Sales of tangible personal property are in this 
state if: 

(a) the property is delivered or shipped to a purchaser, 
other than the United States government, within this state 
regardless of the f.o.b. point or other conditions of the sale; or 

(b) the property is shipped from an office, store, ware- 
house, factory, or other place of storage in this state and (1) 
the purchaser is the United States government or (2) the tax- 
payer is not taxable in the state cf the purchaser. 


2018 Onto St. L.J. 84, 98-99 (1957). 
21 Compare Onlo Rev. Cope §718.02(A) (3). 
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Section 17. Sales, other than sales of tangible personal prop- 

erty, are in this state if: 

(a) the income-producing activity is performed in this 
state; or 
(b) the income-producing activity is performed both in 

and outside this state and a greater proportion of the income- 

producing activity is performed in this state than in any other 

state, based on costs of performance.” 

Before tentative appraisal of this sales factor definition, conflict in 
existing sales factor definitions should be noted. The four most general 
bases for assigning sales to the sales factor numerator of an apportion- 
ment formula are: (1) sales office location; (2) customer location or 
point of delivery; (3) location of goods sold at time shipped or appro- 
priated to order; and (4) place where goods are manufactured or mined. 
Some jurisdictions, of course, combine, modify or limit these definitional 
bases. As indicated above, Section 16(a) of the Uniform Act assigns 
sales to the sales factor numerator of the state of delivery unless: (1) 
the buyer is the United States government, or (2) the taxpayer is not 
taxable in the purchaser’s state. In either of which events, such sales are 
assigned to the state from which the goods were shipped. 


The usual objection to formula assignment of sales to the state of 
destination is that this may result in apportioning sales to a state in which 
the seller is not doing business. Otherwise this approach has much in its 
favor; its conceptual simplicity is a distinct advantage; moreover, basic 
data are ordinarly available. The statement in Section 16(b) should be 
read in conjunction with Section 3 of the Act.?* Considering these two 
sections together, it appears that taxpayer is “taxable” in the state of 
delivery if that state has jurisdiction to tax vendor’s net income whether 
it does so or not, or if it does in fact levy a net income tax, a corporate 
franchise tax whether measured by net income or not, or a corporate 
stock tax, any of which are applicable to vendor. It would seem that 
“taxpayer is not taxable” in the state of the purchaser unless taxpayer is 
not doing business there. While in some cases he would not, the question 
of what constitutes either doing business or an acceptable local incident 
of interstate commerce is a story unto itself and will not be developed 
here.** It is enough to say that corporate taxpayers can hardly be ex- 
pected to rejoice at a provision which purportedly attempts to insure that 
all sales will be included in the numerator of the sales factor of either 





22 Sections 15-17 of the final version of the Act are identical with Sections 
16-18 of the draft act with the exception that reference to the state of legal 
organization of the taxpayer is dropped from Section 16(b) (2) of the final version 
of the Act. 

23 Supra, p. 43. 

24 See e.g. Strecker, “Local Incidents” of Interstate Business, 18 Onto St. L.J. 
69 (1957). 
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the state of destination or the state of origin of the goods sold.** Despite 
such possible lack of rejoicing, certainty has long been an important 
canon of taxation—particularly business taxation.2® It may well be that 
the tax certainty potentially resultant from the Act’s definition would 
be more beneficial to all concerned than the existing combination of tax 
overlapping and tax escape which results from present conflicts in sales 
factor definitions. 

The treatment accorded sales to the United States government in 
Section 16(b) is unique, as far as the writer is aware. The Commis- 
sioner’s Comment on Section 16 explains the matter as follows: 

Sales to the United States Government are treated separately 

because they are not necessarily attributable to a market existing 

in the state to which the goods are originally shipped. 

The reason stated in the comment appears logical; it is in accord with 
general statements on the theory of the sales factor in apportionment 
formulae. Usually, inclusion of the sales factor is designed to offset the 
tendency of the property and payroll factors to favor the state of origin 
or production. The sales factor indicates the contribution of the state 
of destination, which provides the market, to the generation of income. 
To the extent that sales to the United States do not reflect the existence 
of a market in the state of destination, the apparent theory of Section 
16(b) seems proper. Sales to the federal government may be considered 
national in character; localization of such transactions is difficult. How- 
ever, the sales factor definition in Section 16(b) does achieve such local- 
ization by assigning such sales to the factor numerator of the state of 
origin rather than that of the state of destination. This will increase the 
numerator of the sales factor of some taxpayers in predominately pro- 
ducer states. It may tend to offset objection to the provisions of Section 
16(a). In view of the probable general interest in this particular 
provision, it is to be regretted that the Commissioners’ Comment doesn’t 
go into the matter in greater detail. Abstract speculation about the 
genesis of this provision had best be postponed until more information is 
available. It is to be hoped that future commentary will shed more light 
on this point. 

With respect to apportionment of sales of other than tangible 
personal property, Section 17(a) assigns such sales to the taxing state if 
the income-producing activity is performed there. Section 17(b) deals 
with the situation where the income-producing activity is carried on 
both inside and outside the taxing state. In this case, such sales are 
assigned to the taxing state if a greater proportion of the income- 
producing activity occurs in that state than in any other, Costs of per- 





25 See comments of National Committee on State and Local Taxation, Con- 
trollers Institute of America, quoted at 18 Onto St. L.J. 96 (1957). 

26 SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF 
NATIONS p. 778 (1776; Modern Lib. Ed.). 
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formance are to be used in making this determination. However, no 
exact method of determining such costs is prescribed in the act. 


ADMINISTRATIVE RELIEF FROM FORMULA RIGIpITry 


In many existing statutory apportionment formulae, there is provision 
for administrative relief when application of the formula would result 
in inequitable treatment of a particular taxpayer. This is necessary since 
almost any apportionment formula may cause anomalous results in some 
instances. Section 18 of the proposed Act provides such relief. It pro- 
vides that if the allocation and apportionment provisions of the Act do 
not appropriately measure the business activity of the taxpayer in the 
taxing jurisdiction, the taxpayer may seek or the tax administrator may 
require adjustments in allocation and apportionment methods.** The 
relief methods stipulated include: (1) separate accounting; (2) ex- 
clusion of a factor or factors; (3) inclusion of an additional factor or 
factors; and (4) use of other methods to achieve equitable division of 
taxpayer’s income. This provision in the proposed uniform act is fairly 
typical of similar provisions in existing laws. Such provisions, which 
depend upon administrative action in one state, can have only a rather 
limited effectiveness in promoting actual tax uniformity. However, they 
are by no means unnecessary, and few substantial objections can be raised 
to this provision, While excessive reliance upon administrative relief 
tends to result in taxation by negotiation rather than by legislative rule, 
such relief is apparently a necessary ingredient of the taxing process. 

Section 19 simply requires that the act be construed so as to make 
the law of enacting states uniform. Section 20 contains the title—the 
Uniform Division of Income for Tax Purposes Act. 


OVERVIEW 


The foregoing commentary has been pedestrian if not prolix. Such 
an approach seems proper since this Uniform Act is new and has not as 
yet been generally discussed in terms of specific provisions. It has not 
been adopted in any jurisdiction; accordingly, this article is a mere 
prolusion, Definitive evaluation must await the acid test of experience 
after some state adopts this proposed legislation. A few preliminary 
comments are nevertheless appropriate. 

There can be little doubt that the existing pattern of allocation and 
apportionment rules in the several states leaves much to be desired. ‘There 


27 The Commissioner’s Comment under Section 18 explains the absence of 
procedural provisions as follows: 


“It is anticipated that this act will be made a part of the income tax acts of the 
several states. For that reason, this section does not spell out the procedure to be 
followed in the event of a disagreement between the taxpayer and the tax ad- 
ministrator. The income tax acts of each state presumably outline the procedure 
to be followed.” 
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also is no reason to suppose that any proposed uniform legislation on this 
subject will commend itself as the perfect answer to the problem to all 
taxpayers and tax administrators, Both groups have a basic identity of 
interest in tax certainty and in compliance and administrative cost 
minimization. ‘There is also a basic conflict of interest with respect to 
protection of the revenue, on the one hand, and minimization of tax 
burden on the other. If the problem of achieving equity and reasonable 
certainty in state taxation of multistate business is to be solved, com- 
promise is required, Other avenues to a solution of the problem, such as 
Congressional regulation of state taxing authority, have had little ap- 
parent attraction for either corporate taxpayers or state tax administrators. 

The proposed Uniform Division of Income for Tax Purposes Act, 
carrying the endorsement of both the National Conference of Com- 
missioners on Uniform State Laws and the American Bar Association, 
should provide a basis for an acceptable compromise. If, in the years 
ahead, it is generally adopted by those states levying a state corporate 
net income tax or a corporate franchise tax with an income measure of 
tax liability, existing allocation and apportionment problems if not solved, 
should be, minimized. Given an interdependent national market economy 
and a federal type of governmental organization, perhaps this is as much 
as can be expected from uniform state legislation. 

The new Uniform Act is noteworthy in several respects. These 
include the priority given destination in the sales factor, the shifting 
assignment of sales, separate treatment of sales of tangible personal 
property and other income and the use of original cost in the property 
factor. Not all will agree with the definitions selected by the NCCUSL; 
most will agree, I think, that the new Uniform Act constitutes a major 
forward step. Given legislative acceptance, it provides a potential solu- 
tion to what has been an intractable problem in state and local taxation 
for many years. Perfect solutions are seldom to be found in tax policy 
questions; in most cases adequate solutions are the best that can be 
devised. The new Uniform Division of Income for Tax Purposes Act 
appears to provide one of these. Only time will tell whether the act has 
the legislative acceptability that will permit actual use of the particular 
solution offered to the States by the NCCUSL. 











TEMPORARY DISABILITY INSURANCE 


RosBert R. KeEerns* 


At the regular session of the 102nd General Assembly of Ohio, 
Senate Bill 212 was introduced which would have supplemented the 
Unemployment Compensation Act by providing for temporary disability 
provisions. This Bill died in committee. 

Temporary disability insurance is an extension of compulsory com- 
pensation protection to “meet the hazards of earnings loss due to inability 
to work caused by nonoccupational sickness or accident.”' The test of 
eligibility under Ohio’s Workmen’s Compensation Act is “injured . . . 
in the course of employment... .”” One of the tests of eligibility under 
Ohio’s Unemployment Compensation Act is “. . . able to work and avail- 
able for suitable work. . . .”* The Ohio law makes no provision for the 
payment of compensation to a wage earner who becomes unable to work 
because of an injury or sickness suffered outside the “course of employ- 
ment.” 

The United States is the only major power in the western world, 
and with China and India, the only major nation in the world without 
some form of nation-wide compulsory health insurance. 

The following table shows dates of original enactment of social 
legislation in listed countries:* 


Type of Legislation Germany England France U.S.A. 
Workmen’s Comp. ---_------------ 18384 1897 1898 1911 
Unemployment Comp. —-_---------- 1927 1911 ieeke 1935 
DE Sicacegccsietinccwgeeuncuae 1889 1925 1928 1935 
ES SOOO cnn cn secs 1883 1911 1928 seae 
EES ae ee oe eee 1383 1911 1928 1942* 
Maternity Benefits __..__._.--_---. 1883 1911 1913 meete 


*State level only. 

During the period 1910-1920, workmen’s compensation laws 
were introduced in the United States, covering work-connected injuries 
and occupational diseases, This stimulated an early movement for a 
social insurance system ‘to cover costs of non job-connected injuries and 
illness, Eleven states, including Ohio, appointed commissions to study 
the problem, and six of these commissions reported the need for a 
compulsory, cash sickness program, There were bills introduced in 
twenty states, but none passed. 

During the period 1920-1934, there was no activity in this field, 
and in 1934, President Roosevelt’s Committee on Economic Security 





*Of the Bellefontaine, Ohio Bar. 

IN. J. STAT. ANN. $43 :21-26. 

2 Onto Rev. Cong §4123.54 (1953). 

3 Onto Rev. Cope §4141.29 (1953). 

4SKOLNIK, Temporary DisaBitiry INSURANCE LAwWs IN THE UNITED STATES, 
(Social Security Bulletin, Oct. 1956). 
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reported that in connection with a national security (social security) pro- 
gram, a disability cash payment system could be connected with un- 
employment compensation. There have been several federal bills intro- 
duced in this area to sponsor subsidies to states to study and enact approved 
plans, one bill subjecting any such state action to Social Security approval 
(a 1941 amendment to the Social Security law). These bills have not 
been passed. The Wagner-Murray-Dingel Bill of 1943 was introduced 
as an amendment to the Social Security Act. This bill provided not only 
temporary disability benefits, but also maternity benefits, medical care, 
and permanent invalid benefits. The only legislation passed in this area 
was Public Law 559, 79th Congress, 60 Stat. 806, which is now 
45 U.S.C. 352, et seq., which amended the railroad workers unemploy- 
ment insurance program to include cash payments for non job-incurred 
sickness and injury. There is no opportunity provided for private insur- 
ance in this program. 

In 1939, the Interdepartmental Committee to Co-ordinate Health 
and Welfare Activities reported again the need for temporary disability 
insurance and reaffirmed that it be integrated with unemployment 
insurance. 

Integration of temporary disability insurance with unemployment 
insurance gained favor with the states for several reasons:® 

A. Wage earners covered by unemployment compensation found 
themselves protected against part of their loss when they were able to 
work, but found themselves unprotected against the same loss when they 
were unable to work. It seemed (and still does) illogical and unfair to 
be denied benefits when sick, or to have benefits being paid stop when the 
unemployed worker became ill. (Six states have amended their unemploy- 
ment compensation eligibility requirements to permit an employee to re- 
ceive unemployment compensation even though he is disabled and not 
available for suitable work: Idaho, Maryland, Montana, Nevada, 
Tennessee, and Vermont.) 

B. By far the most compelling reason was financial considerations. 
Several states, New Jersey and California included, finance unemploy- 
ment compensation by an employee tax as well as a tax on employers. 
When the economy picked up in the boom of the 1940’s, employee con- 
tributions were found unnecessary for payment of benefits due to sharp 
declines in unemployment, and were consequently building up enormous 
reserves in trust accounts. These funds could easily be diverted to cash 
sickness benefits without additional contributions from state, employees, 
or employers. Obviously, in a state where employees do not contribute to 
unemployment compensation funds, this “compelling” reason fails. 

C. Due to closely connected objectives and potentially identical 
coverage, considerable savings could be realized in administrative costs if 
the two programs were integrated. 


5 Ibid, 
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In 1942, twelve bills were introduced in the legislatures of seven 
different states resulting only in the passage of P.L. 1942, ch. 1200, by 
the state of Rhode Island, which created the Cash Sickness Compensation 
System in that state, a monopolistic state fund. 

In 1946, California enacted what is today 1948 Supp. Act 8780, 
Art. 10, $150 et seq., providing for disability benefits. 

In 1948, New Jersey enacted what is today 43 N.J. Stat. §$21-25, 
providing for disability benefits, 

In 1949, New York enacted what is today Art. 9 of the Workmen’s 
Compensation Law, providing for disability benefits. 

The state of Washington enacted similar legislation in 1949, but 
this was defeated at a popular referendum on November 7, 1950. 

Prior to the 102nd General Assembly, one other bill was introduced 
in Ohio, Senate Bill 87, 99th General Assembly. It also died in com- 
mittee. This bill provided for a plan similar to that followed in Rhode 
Island. 

This article will deal with three of the four above mentioned plans, 
namely, those of New York, New Jersey and California. 

The table on pages 58 and 59 is a comparative outline of certain 
key portions of the plans.° 

The following are some sample statistics from California, New 
Jersey, and New York, reported in the calendar year 1954, 

California’ 
Estimated average number of workers msured 


Year Total Voluntary Plans State Plan 
1948 (First year) --..----_- 2,431,200 708,000 1,723,200 
1954 (Prelim.) -_-..-...---. 2,994,000 1,372,000 1,622,000 


This chart shows an increase of about 23% in the total coverage 
since the passage of the act. What is more significant is the decrease in 
the coverage by the plans from 1953 to 1954. There is reason to believe 
that this decrease is due to an increase in unemployment, which would 
automatically increase the State Fund’s coverage (See Schedule A, bene- 
fits for disabled unemployed). This is substantiated by an increase in the 
State Fund Extended’ Liability coverage, the unemployment disabled 
fund, of 11%, or 138,000 in 1954 which is about two-thirds of the 
decrease in voluntary coverage. (“Extended Fund” is included in “State 
Plan” in the above table.) 

Estimated number of compensable claims filed per thousand workers 


by plan and sex 


Year All Workers Male Female Voluntary Plans State Plan 
ee : 82.5 69.7 112.2 98.1 69.3 
SE ih ereletdetnsasd 99.9 83.1 137.0 110.3 88.6 


6 Guipe To STATE DisABiLity BEeNeFiIts Laws, (Prentice-Hall, 1950). 
7 CALIFORNIA DEPARTMENT OF EMPLOYMENT Reports 1120 No. 2; 1003A-No. 
8; 1001-No. 471. 

















1958] TEMPORARY DISABILITY INSURANCE 57 


Obviously, filing rates have increased yearly. This uptrend is 
attributable to two factors. First, spreading knowledge of the program, 
and second, periodic increases in benefits have made the filing of a claim 
worthwhile. In 1954, first claims, i.e. initial claims for a period of 
disability, in the amount of 207,705 were received by the State Fund. 
In the same period 175,107 first claims were received by voluntary 
plans. The total number of claims paid under the State Plan was 
632,639, making a total basic benefits payment of $39,440,000.00. 


No figures on private payments were available. 


New Jersey* 


Estimated average number of workers insured 


Year Total Voluntary Plans State Plan 
Gl snsussstnedeesmemece 1,427,000 927,000 500,000 


In the year 1954, over 47,000 first claims were received under the 
State Plan, and total payments made were $9,070,834.00. During the 
same calendar year private insurance carriers (voluntary plans) incurred 
benefit losses of $20,281,886.31, and paid total benefits in the amount 
of $28,257,724.49. With fifty-nine insurance companies reporting, an 
excess loss over premiums received (after dividends and expenses) of 
$188,406.74 was reported. 

The average weekly benefit paid by the State Fund was $27.29, 
and the average check amount was $48.77. No figures on private pay- 
ments were available. 

New York® 
Estimated average number of workers insured 
Year Total Voluntary Plans State Plan 
nee a eee 4,691,812 4,000,000 (est.) 690,000 (est.) 

Payments made by the private insurance carriers in the year 1953 
totaled $86,822,202; and the average weekly benefit check paid by 
private carriers in the same year was $31.26. As shown by Schedule A, 
the special fund which pays all disabled unemployed benefits is required 
by the statute to assess all carriers when it falls below a certain amount. 
Since the effective date of the act, there has been one assessment (1950- 
1954) of $1,027.56, made in 1951, and distributed among all the 
carriers. 

Attention was given to the advisability of disabilities benefits legis- 
lation by the Ninety-ninth General Assembly of Ohio which appointed 
a Disability Unemployment Insurance Commission to study the need for 
such legislation and report to the Assembly.’® Since this report is the 
only source of information available concerning the need for some type 


8 EIGHTEENTH ANNUAL EMPLOYMENT SECURITY REPORT OF THE DIVISION OF 
EMPLOYMENT SECURITY, State of New Jersey. 

9New YorK WorKMEN’s CoMPENSATION BoarpD ANNUAL Report (1954). 

10 REpoRT OF THE DisaBiuiry UNEMPLOYMENT INSURANCE COMMISSION TO THE 
99TH GENERAL ASSEMBLY OF OHIO. ; 
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of disability program in Ohio, the following information is quoted here: 

In response to a survey intended to cover the entire popu- 
lation (2,013,740 “employees” as of December, 1949) with 
respect to the problem of employee disability benefits, replies 
(to the Commission’s questionnaires) were received from 
companies employing 1,728,172 employees—85.8% of the 
total. Of these companies employing 1,728,172 employees, 
companies employing 1,246,651 indicated that they had some 
form of employee disability benefits. 

In order to have more specific information as to type of 
disability benefits, the Commission sent a questionnaire to those 
companies employing the 1,246,651. Not all replied. Replies 
came from employers of 864,146 persons. Data from this 
survey indicated the fact that only 624,921 of those em- 
ployees were actually covered with disability benefits. ‘This 
means that only 72.3% of employees, who, based on previous 
information, were supposed to be covered, were actually so 
covered, 

Applying this ratio of .723 to the total 1,246,651 who 
were reported as being covered, indicated that only 901,536 
were actually so covered. This figure of 901,536 employees 
is based on the replies from companies employing 1,728,172 
persons, that is, 85.8% of total employment of the population 
being investigated. Using 901,536 as being 85.8%, inter- 
polation shows that of the total employment of 2,013,740, 
1,050,509 were covered by some form of disability benefits. 

Replies to the Commission’s detailed questionnaire indi- 
cated that 65.1% of the employees covered by some sort of 
disability benefits were covered by group disability insurance. 
This per cent applied to the 1,050,509 employees covered by 
some type of disability benefit, indicated that an estimated 
683,761 employees were covered by group disability insurance. 

To summarize, of the total population of 2,013,740 em- 

ployees in the Commission’s universe, 1,050,509 or 65.1% 

were covered by group disability insurance. 

As is readily seen, however, the Commission’s survey was primarily 
designed to discover’ “how many” and secondarily with “how much.” 
It is probable that an analysis of individual coverage would have shown 
wide variations in the amount of individual protection afforded.’ A 
further comment to be made is that it would appear from the results 
that a great percentage of the covered employees probably were benefiting 
from a union contract. The great predominance of group insurance 
which the study disclosed also should be weighed. One of the essential 
elements to a disabilities program is continuity; in a group insurance 
plan, coverage would automatically discontinue when the employer- 
employee relationship is broken, and the new employer does not offer 
some type of group insurance, Finally, group insurance offers no cover- 


11 Jbid, page 46. 
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age to the disabled unemployed. 

The Commission concluded that there was a need for compulsory 
coverage which would guarantee Ohio’s workers at least a minimum of 
coverage.’? To date the recommendations of the commission have not 
been enacted into law.'® 


Appendix A contains the author’s draft of a proposed “Disabilities 
Benefits Act.” It is patterned after the New York law, with some 
changes which were felt to be necessary. The amounts of benefits pay- 
able as used in the proposed act were arbitrarily set by the writer and are 
subject, of course, to changes which may be necessary. The proposed act 
is incomplete in that no attempt was made to establish complete admin- 
istrative procedure, reporting procedure, procedure for appeal, or the 
necessary corrective amendments to existing law to incorporate the act 
into the Ohio Revised Code. 

Appendix B contains Senate Bill 212 as introduced in the 102nd 
General Assembiy of Ohio. This bill is submitted for general informa- 
tion purposes and comparison with the author’s bill. 


APPENDIX A 


PROPOSED TEMPORARY DISABILITIES BENEFITS ACT 


An act to provide for temporary disabilities benefits under the 
Workmen’s Compensation Law. 


Be it enacted by the General Assembly of the State of Ohio: 
Section 1. Definitions. 

(A) “Commission” means the industrial commission created under 
chapter 4121 of the Revised Code. 

(B) “Chairman” means the chairman of the Industrial Commis- 
sion of Ohio. 

(C) “Employer,” except where otherwise expressly stated, shall 
denote the same meaning as provided by section 4141.01 of the Revised 
Code. 

(D) “Employment,” except where otherwise expressly stated, 
means the same, includes the same, and excludes the same as is stated 
in section 4141.01 of the Revised Code. 

(E) “Employee” means a person engaged in the service of an 
employer in any employment defined in this section. 

(F) “State fund” means the state insurance fund created under 
this chapter. 

(G) “Injury” and “sickness” means accidental injury, disease, in- 
fection or illness. 

(H) “Disability” during employment means the inability of an 
employee, as a result of injury or sickness not arising out of and not in 


12 J bid. 


13 Is this because a bill to permit private insurance carriers to participate 
has not been introduced? 
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the course of an employment, to perform the regular duties of his 
employment or the duties of any other employment which his employer 
may offer him at his regular wages and which his injury or sickness does 
not prevent him from performing. “Disability” during unemployment 
means the inability of an employee, as a result of injury or sickness not 
arising out of and not in the course of an employment, to perform the 
duties of any employment for which he is reasonably qualified by training 
and experience. 

(I) “Benefits” means the money payments payable during dis- 
ability to an employee who is entitled to receive such benefits as provided 
by this act. 


(J) “Carrier” shall inctude the state fund, stock corporations, 
mutual corporations, and reciprocal insurers which insure the payment 
of benefits pursuant to this act, and employers and associations of em- 
ployers or of employees and trustees authorized or permitted to pay 
benefits under provisions of this act. 


(K) “Wages” means the money rate at which employment with 
a covered employer is recompensed under the contract of hiring with the 
covered employer and shall include the reasonable value of board, rent, 
housing, lodging, or similar advantage received under the contract of 
hiring. 

(L) “Average weekly wages,” for the purposes of computing the 
amount of disability benefits of an employee during any period of dis- 
ability, shall be the amount determined by dividing the total wages of 
such employee in the employment of his last covered employer for the 
eight weeks or portion thereof that the employee was in such employment 
immediately preceding and including his last day worked prior to com- 
mencement of such disability, by the number of weeks or portion thereof 
of such employment. The chairman may by regulation prescribe reason- 
able procedures to determine average weekly wage, including procedures 
in lieu of the foregoing for determination of the average weekly wage 
of a class or classes of employees, and may authorize reasonable devia- 
tions to facilitate administration in the determination of average weekly 
wage of a class or classes of the employees of a covered employer. 

In the event the employee was not in the employment of his last 
covered employer during all of such eight weeks and if the above de- 
termination results in an average weekly wage which does not fairly 
represent the normal earnings of such employee in all employments with 
covered employers during such eight weeks, there may be a redetermina- 
tion of average weekly wage to reflect wages received from all covered 
employers during such eight week period. The chairman may by reg- 
ulation prescribe reasonable procedures for such redetermination. 

(M) “A day of disability” means any day on which the employee 
was prevented from performing service because of disability and for 
which he has not received compensation which would disqualify him from 
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eligibility for disability benefits. 
Section 2. Covered Employer. 

(A) An employer who has in employment, after July 1, 19 , 
three or more employees on each of at least thirty days in any calendar 
year, shal] be a covered employer subject to the provisions of this chapter 
from and after Jan. 1, 19 __, or the expiration of four weeks following 
the thirtieth day of such employment, whichever is the later. He shall 
continue to be a covered employer until the end of any calendar year in 
which he shall not have in employment three or more employees on each 
of thirty days, and shall have duly filed with the chairman satisfactory 
evidence thereof. 

(B) An employer who by operation of law becomes successor to 
a covered employer, or who acquires by purchase or otherwise the trade 
or business of a covered employer, shall immediately become a covered 
employer. 

(C) Whenever an employee of a covered employer, with the 
consent of the employer, engages or permits another to do any work 
in employment for which the employee is employed, the employer shall 
be deemed for the purpose of this act to be the employer of such other 
person, regardless of whether the employee or the employer pays for 
his services, 

Section 3. Employees Eligible for Benefits. 

Employees in employment of a covered employer for four or more 
consecutive weeks and employees in employment during the service 
period usual to and available during such four or more consecutive weeks 
in any trade or business in which they are regularly employed and in 
which hiring from day to day of such employees is the usual employment 
practice shall be eligible for disability benefits as provided in section four. 
Every such employee shall continue to be eligible during such employ- 
ment and for a period of four weeks after such employment terminates 
but in no event beyond the fifth day of such period on which he performs 
any work for compensation or profit, except that if such work is in 
employment with the same or another covered employer the employee 
shall be eligible for benefits immediately with respect to such employ- 
ment. An employee who during a period in which he is eligible to receive 
benefits under section seven returns to employment with a covered 
employer and an employee who is currently receiving unemployment 
compensation benefits, or benefits under section seven, and who returns 
to employment with a covered employer shall be eligible for benefits 
immediately with respect to such employment. An employee regularly 
in the employment of a single employer on a work schedule less than 
the employer’s normal work week shall be eligible for benefits on the 
twenty-fifth day of such regular employment. An employee who becomes 
disabled while eligible for benefits in the employment of a covered em- 
ployer shall not be deemed, for the purposes of this act, to have such 
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employment terminated during any period he is eligible to receive bene- 
fits under section four with respect to such employment. 
Section 4. Disability During Employment. 

(A) Disability benefits shall be payable to an eligible employee for 
disabilities commencing after June 30, 19__, beginning with the eighth 
consecutive day of such disability and each day thereafter that such 
disability continues, subject to limitations as to minimum and maximum 
amounts and duration and other conditions and limitations in this act. 
Successive periods of disability caused by the same or related injury shall 
be deemed a single period of disability only if separated by less than 
three months. 

(B) The weekly benefit which the disabled employee is entitled to 
receive shall be one-half of the employee’s average weekly wage, but 
in no case shall such benefits exceed thirty-three dollars nor be less than 
ten dollars, except that if the employee’s average weekly wage is less 
than ten dollars, his benefit shall be such average weekly wage. For any 
period of disability less than a full week, the benefits payable shall be 
calculated by dividing the weekly benefit by the number of the employee’s 
normal work days in such period of disability. The weekly benefit for 
a disabled employee who is concurrently eligible for benefits in the 
employment of more than one covered employer shall, within the max- 
imum and minimum herein provided, be one-half of the total of the 
employee’s average weekly wages received from all such covered em- 
ployers, and shall be allocated in the proportion of their respective 
average weekly wage payments. 

Section 5. Disabilities and Disability Period for Which Benefits Are 
Not Payable. 


No employee shall be entitled to benefits under this act: 

(A) For more than twenty-six weeks during a perod of fifty-two 
consecutive calendar weeks or during any one period of disability; 

(B) For the first seven consecutive days of each period; 

(C) For any period of disability during which the employee is not 
under the care of a legally licensed physician or dentist or chirepodist ; 

(D) For any petiod of disability due to pregnancy or resulting 
childbirth, miscarriage or abortion; 

(E) For any period of disability occasioned by the wilful intention 
of the employee to bring about injury to or the sickness of himself or 
another, or resulting from any injury or sickness sustained in the per- 
petration of a crime; 

(F) For any day of disability during which the employee performed 
service for compensation or profit; 

(G) For any day of disability for which the employee is entitled 
to receive from his employer, or from a fund to which the employer 
has contributed, compensation or maintenance in an amount equal to or 
greater than that to which he would be entitled under this act; but any 
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volunteer contribution or aid which an employer may make to an em- 
ployee shall not be considered compensation or maintenance for this 
purpose ; 

(H) For any period during which a covered individual would be 
disqualified for unemployment compensation benefits under Chapter 4141 
of the Revised Code, unless the disability commenced prior to such 
qualification ; 

(1) For any disability due to any act of war, declared or un- 
declared, if such act shall occur after June 30, 19__; 

(J) For any disability commencing before the employee becomes 
eligible hereunder or commencing prior to July 1, 19 _, but this shall 
not preclude benefits for recurrence after July 1, 19__, of a disability 
commencing prior thereto; 

(K) For any period during which a covered employee is confined, 
pursuant to commitment or court order, in an institution or other place, 
as a dipsomaniac, drug addict or sexual psychopath. 


Section 6. Non-duplication of Benefits. 

(A) No benefits shall be payable under section four or section seven 
of this act for any period with respect to which benefits are paid or pay- 
able under any unemployment compensation or similar law, or under 
any disability or cash sickness benefit or similar law, of this state or of 
any other state or of the federal government. Nor shall any benefits 
be payable under this act for any period with respect to which benefits, 
other than benefits for permanent partial or permanent total disability 
previously incurred, are paid.or payable on account of the disability of 
the covered individual under any workmen’s compensation law, occupa- 
tional disease law, or similar legislation of this state or of any other 
state or the federal government, or under the Federal Employer’s Lia- 
bility Act, or under the maritime doctrine of maintenance, wages and 
cure, 

(B) If any employee who is eligible for benefits under this act 
is disabled and has claimed or subsequently claims workmen’s compensa- 
tion under Chapter 4123 of the Ohio Revised Code, and the claim for 
workmen’s compensation benefits is controverted on the ground that the 
employee’s disability was not caused by an accident that arose out of and 
in the course of his employment or by an occupational disease, the em- 
ployee shall be entitled in the first instance to receive benefits under 
this act for his disability. If benefits have been paid under this act in 
respect to a disability alleged to have arisen out of and in the course of 
the employment or by reason of an occupational disease, the employer 
or carrier or the chairman making such payments may, at any time before 
award of workmen’s compensation benefits is made, file with the com- 
mission a claim for reimbursement out of the proceeds of such award 
to the employee for the period for which disability benefits were paid 
to the employee under this act and shall have a lien against the award 
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for reimbursement, notwithstanding any section of the Ohio Revised Code. 
Section 7. Disability While Unemployed. 

(A) An employee whose employment with a covered employer 
is terminated and who during a period of unemployment within twenty- 
six weeks immediately following such termination of employment, shall 
become ineligible for benefits currently being claimed under the un- 
employment compensation law solely because of disability commencing 
after June 30, 19 , and who on the day such disability commences is 
not employed or working for compensation or profit and is not then 
otherwise eligible for benefits under this act shall be entitled to receive 
disability benefits as herein provided for each week of such disability 
during such twenty-six week period, for which week he would have 
received unemployment compensation if he were not so disabled. The 
weekly benefit of such disabled employee shall be computed in the same 
manner as provided in division (B) of section four of this act, and the 
benefits he is entitled to receive shall be subject to the limitations pre- 
scribed in this act. 

(B) Any employee whose employment with a covered employer 
is terminated and who was in employment with a covered employer or 
employers and was paid wages of at least thirteen dollars in such em- 
ployment in each of twenty calendar weeks during the thirty calendar 
weeks immediately preceding the date he has last worked for such cov- 
ered employer, and who during a period of unemployment within twenty- 
six weeks immediately following such termination of employment is 
not eligible for benefits under unemployment compensation because of 
lack of qualifying wages but who during employment has evidenced his 
continued attachment to the labor market, shall be cligible for benefits 
under the provisions of this division during such twenty-six week period 
for disability commencing after June 30, 19 _. If such employee he- 
comes disabled and continues to be disabled for at least eight consecutive 
days during such twenty-six week period and on the day such disability 
commences he is not employed or working for compensation or profit 
and is not then otherwise eligible for benefits under this act, he shal] be 
entitled to receive di§ability benefits, as herein provided, beginning with 
the eighth consecutive day of such disability, for each week of such 
disability thereafter during such twenty-six week period. The weekly 
benefit of such disabled employee shall be computed under section four, 
division (B) of this act, and is subject to the limitations prescribed in 
this chapter. 

(C) The benefits payable under this section shall be subject to the 
provisions and limitations generally applicable to disability benefits pay- 
able under this act, and shall be paid by the chairman out of any assets 
in the fund hereafter created. The chairman may require proofs of 
disability, wage records and other information necessary for determination 
of eligibility of the wage records and other information necessary for 
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determination of eligibility of the employee. The chairman may make 
regulations for the administration of such claims, that are reasonably 
necessary to determine eligibility and benefits. Any rejected employee 
shall have the right to request a review of his claim by the commission. 
Section 8. Payment of Disability Benefits. 

All benefits shall be paid periodically and promptly. The first 
payment of benefits shall be due on the fourteenth day of disability and 
payment shall be made directly to the employee within four business days 
thereafter or within four business days after the filing of required proof 
of claim, whichever is the later. Thereafter, benefits shall be due and 
payable bi-weekly in a like manner unless the chairman otherwise author- 
izes to facilitate prompt payment of benefits. 

Section 9. Employees’? Contributions. 

(A) Every employee in the employment of a covered employer 
shall on and after Jan. 1, 19._, contribute to the cost of providing 
disability benefits under this act, one-half of one percentum of the em- 
ployee’s wages paid to him on and after July 1, 19 _, but not in excess 
of thirty cents a week. 

(B) Notwithstanding any provision of law, the employer is author- 
ized to collect from his employees, their contributions under this act by 
payroll deduction. If the employer shall not make deduction for any 
payroll period, he may thereafter, but not later than one month after 
payment of wages, make payroll deductions. 

(C) In collecting employee contributions through payroll deduction, 
the employer shall act as the agent of his employees and shall use the 
contributions only to provide disability benefits as required by this act. 
After June 30, 19 _, if the employer is not providing for the payment 
of disability benefits, he shall keep the contributions of his employees as 
trust funds. The payment of such contributions by the employer to a 
carrier providing for the payment of such benefits shall discharge the 
employer from responsibility as to such contributions, 

Section 10. Employer Contributions. 

(A) Every covered employer shall, on and after Jan. 1, 19, 
contribute the cost of providing disability benefits in excess of the con- 
tributions collected from his employees, to the extent and in the manner 
provided in this act. 

(B) No profit shall be derived by any employer or association of 
employers or of employees from providing payment of disability benefits 
under this act. 

Section 11. Provision for Payment of Benefits. 

A covered employer shall, with his own contributions and those of 
his employees, provide disability benefits to his employees in one or more 
of the following ways: 

(A) By insuring and keeping insured the payment of such benefits 
in the state fund; 
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(B) By insuring and keeping insured the payment of such benefits 
with any stock or mutual corporation or reciprocal insurer authorized to 
do the business of accident and health insurance in this state; 

(C) By furnishing satisfactory proof to the chairman of his 
financial ability to pay such benefits, in which case the chairman shall 
require from such employer such security or bond as he may deem proper, 
adequate, and sufficient to compel or secure to the employees of such 
employer, the payment of disability benefits as required by this act; 

(D) By a plan already in existence on the effective date of this 
act. If on the effective date of this act, the employees of a covered 
employer or any class or classes of such employees are entitled to receive 
disability benefits under a plan or agreement which remains in effect on 
July 1, 19__, the employer, subject to the requirements of this section, 
shall be relieved of responsibility for making provision for the benefit 
payments required under this act until the earliest date, determined by 
the chairman for the purposes of this section upon which the employer 
shall have the right to discontinue the provisions thereof or to discontinue 
his contributions towards the cost. If such a plan is extended by agree- 
ment or collective bargaining, the employer shall be relieved of responsi- 
bility under this act for the period of such extension. Any other plan or 
agreement which an employer may have at the time of the effective 
date of this act, and which the employer may terminate or discontinue 
his contributions into, may be accepted by the chairman as satisfying the 
requirements of this act only if the chairman finds that such plan or 
agreement provides benefits at least as favorable as the disability benefits 
of this act. The chairman may require a written agreement between 
the employer and the chairman that the employer will pay the assess- 
ments set forth in this act, and that the employer will continue to provide 
for the payment of disability benefits under such plan or agreement for 
ninety days after filing written notice of his election to terminate such 
plan or provide for benefits at least as favorable as those of this act with 
no greater contribution from employees than is required under section 
nine of this act. During any period in which any plan or agreement of 
extension thereof authorized under this section provides for payment of 
benefits under this act, the plan or agreement shall be effective between 
the parties rather than this act, except as to section seven, and the 
assessments set forth in this act; 

(E) By a new plan or agreement. After the effective date of 
this act, a new plan or agreement with a carrier may be accepted by the 
chairman as satisfying the requirements of this section, if the chairman 
finds that the benefits provided by such plan or agreement are at least as 
favorable as the requirements of this act, and such plan or agreement 
does not require contributions in excess of the statutory amount provided 
by section four of this act, except by agreement and provided the con- 
tribution is reasonable related to the benefits as determined by the chair- 
man, Any such plan or agreement shall continue in effect for ninety 
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days after written notice of its termination ‘is filed with the chairman, 
and any modification thereof is subject to the written approval of the 
chairman, During any period in which any plan or agreement or ex- 
tension thereof authorized under this section provides for payment of 
benefits under this act, the plan or agreement shall be effective between 
the parties rather than this act, except as to section seven, and the assess- 
ments set forth in this act; 

(F) If any plan or agreement authorized under divisions (D) and 
(E) of this section covers less than all of the employees of a covered 
employer, the provisions of this act shall apply with respect to the re- 
maining employees not covered under such plan or agreement. 

The chairman may make such regulations as are reasonably necessary 
for the filings required under divisions (D) and (E) of this section. 


Section 12. Certain Individuals Excepted. 
Any person who adheres to the faith or teachings of any church, 
sect, or denomination, and who in accordance with its creed, tenets or 
principles depends for healing upon prayer or spiritual means, in the 
practice of religion, shall be exempt from this act upon filing with the 
chairman and with his employer a statement, in such form as the chair- 
man shall by regulation prescribe, waiving any and al] benefits under 
this act. Such person shall thereupon be exempt from the provisions of 
this act, including any obligation to make contributions hereunder and 
any right to receive benefits hereunder, 
Section 13. Voluntary Coverage. 

Any employer not required to comply with this act can voluntarily 
elect to become a covered employer, but such election shall be subject to 
the approval of the chairman, and if such employer’s employees are re- 
quired to contribute to the cost, the assent or more than one-half of such 
employees shall be evidenced to the satisfaction of the chairman within 
thirty days before such approval is granted. 

Section 14. Non-compliance or Default. 

When a covered employer fails to comply with this act, or when a 
carrier fails to pay the benefits required by this act, then such employer 
shall be fully and directly liable to each of his employees for the benefits 
and any benefits payable shall be paid out of the special fund. A penalty 
will be assessed of either one per centum of the employer’s payroll 
during period of non-compliance, or the amount expended by the special 
fund in payment to his employees, whichever is greater. The chairman 
may reduce the sum payable to less than one per centum of payroll when 
he is satisfied that the non-compliance was inadvertent. 

Section 15. Special Fund for Disability Benefits. 

There is hereby created a fund which shall be known as the “special 
fund” for disability benefits to provide for the payment of disability 
benefits under sections seven and fourteen of this act. 

(A) The fund is to be created by a two-tenths of one percentum 
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assessment on all wages paid employees by covered employers from 
January 1, 19 _, through and including June 30, 19 _, (six months) 
not to exceed twelve cents per weck as to each employee, each employee 
to pay one-tenth per centum not to exceed six cents per week and each 
employer a like amount. Employers shall collect assessment by payroll 
deductions, and shall remit to the chairman the total assessment, one 


half payable March 31, 19 _, and one half payable July 1, 19 


(B) If, by July 1, 19__, $ [amount to be determined by 
actuarial computation] has not been paid into the special fund, an assess- 
ment against all carriers will be used to obtain the balance. 

(C) All contributions and assessments shall be credited to this 
fund and turned over to the treasurer of Ohio for the benefit of the 
fund. 

Section 16. Treasurer of State Custodian of the Fund. 

The treasurer of the state shall be custodian of the special fund 
and all disbursements therefrom shall be paid by him upon drafts signed 
by the chairman or his authorized assistants. [The same rules should 
apply to the custodian of this fund as apply to the custodian of the 
state insurance fund as to investments, transfers, etc., under section 
4123.42 of the Ohio Revised Code. | 
Section 17. Notice and Proof of Claim. 


Notice of a claim shall be furnished the employer or chairman in 
the case of a claim under section seven of this act by the employee 
claiming benefits, such notice to be in writing, and furnished within 
fifteen days after commencement of the disability, Proof of claim shall 
be furnished to the employer, carrier, or chairman as the case may be, 
within twenty days of commencement of disability. Such proof shall 
include a statement of disability by the employee’s attending physician. 
Failure to provide notice or proof shall not invalidate the claim, but no 
payments shall be required for any period more than two weeks prior 
to date of which required proof is received, unless it be shown to the 
satisfaction of the chairman that it was not reasonably possible to furnish 
such notice until] it was actually furnished, provided no benefits shall 
be paid unless proof is furnished within twenty-six weeks after commence- 
ment of the disability. 

A carrier or employer may require a medical examination of any 
claimant by a doctor of their choosing not more than once every week, 
without cost to the claimant. 

Any employee who refuses these examinations without good cause 
forfeits all benefits for the period of such refusal, except those already 
paid. 


Section 18. Assignment or Attachment of Benefits. 


Disability benefits paid or payable under this act are inalienable, 
unassignable and non-attachable. 
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Section 19. Requirements of Insurance Contract. 

Every policy of insurance providing the benefits required to be paid 
under this act shall contain: 

(A) A provision allowing the chairman in the name of the people 
to enforce the liability of the carrier for the benefit of the insured person; 

(B) A provision that as between the employee and the insurance 
company, knowledge of the employers as to injury or sickness of the 
employee, shall be notice or knowledge to the insurance company; 

(C) A provision that an employer’s bankruptcy shall not relieve 
the insurance company’s liability to the employees of such employer; 

(D) A binding clause that benefits paid will be at least those 
required by this act; 

(E) A provision requiring at least ten days notice to cancel an 
insurance contract. 

Section 20. Administrative Costs. 

[The necessary administrative costs should be assessed against 
carriers including the state fund in proportion to covered wages. The 
state insurance fund as a carrier should be limited to twenty-five percent 
on contributions. ] 

Section 21 and following. 

[The remaining sections would deal with administrative procedures, 
attorney’s fees, and appeals, It is the opinion of the writer that the 
enforcement proceedings, review functions, administrative procedures, 
and records presently being used by the Industrial Commission could be 
utilized as a means of integrating the two programs. | 
Section 99. Penalties. 


(A) Any employer who fails to provide the benefits required under 
this act within ten days after he becomes covered shall be [misdemeanor 
penalty] ; 

(B) Any person who submits a fraudulent claim or a claim con- 
taining a false statement of a material fact shall be [misdemeanor 
penalty | ; 

(C) Any doctor who submits a report required by this act which 
contains a false statement of a material fact shall be [misdemeanor 
penalty J ; | 

(D) Any person who violates any section of this act for which no 
other penalty is prescribed shall be [misdemeanor penalty]. 


ADDENDUM 
The proposed act as set out above does not contain amendments to 
the existing Workmen’s Compensation Statutes contained in the Ohio 
Revised Code. The establishment of a division within the Industrial 
Commission to administer a disabilites program by amendment to existing 
sections would have to be accomplished. The state insurance fund 


created by section 4123.29 of the Ohio Revised Code would have to be 
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amended to include administration of the moneys received under this 
act, limiting such moneys to the payment of benefits, expenses and 
assessments pursuant to this act. 


APPENDIX B 
A BILL 


To supplement the unemployment compensation act by the 
addition of sections 4141.100 through 4141.111, in- 
clusive, to be known as temporary disability provisions of 
the unemployment compensation act. 


Be it enacted by the General Assembly of the State of Ohio: 


Section 1. That Chapter 4141 of the Revised Code be supple- 
mented by the enactment of supplemental sections 4141.100 through 
4141.111, inclusive. 

Sec. 4141.100. Applicability of provisions—(A) Except as other- 
wise provided, the provisions and definitions of sections 4141.01 to 
4141.99, inclusive, of this act shall apply to this part. In case of any 
conflict between the provisions of sections +141.01 to 4141.99, inclusive, 
and the provisions of this part, the provisions of this part shall prevail 
with respect to disability benefits and the provisions of sections 4141.01 
to 4141.99, inclusive, shall prevail with respect to unemployment benefits. 

(B) Divisions (A), (B), (C), and (D) of sections 4141.09 of 
the Revised Code, and sections 4141.10, 4141.24, 4141.25, 4141.26, 
and 4141.29 of the Revised Code shall not apply to this part. 

Sec. 4141.101. Definitions.—As used in this part, unless the con- 
text clearly requires otherwise. 

(A) “Contributions” means the money payments required by this 
part to be made into the disability fund. 

(B) “Disability” means an individual’s inability, because of any 
physical or mental condition, to perform his most recent, customary or 
reasonably similar work, as determined in accordance with regulations of 
the administrator. Disability includes such inability resulting from preg- 
nancy or childbirth before or after the maternity period as defined in 
Division (F) of this ‘section. 

(C) “Employee” means an individual receiving wages for em- 
ployment from an employer. 

(D) “Fund” means the disability fund established by this part. 

(E) “Maternity benefits” means the disability benefits payable to 
a woman with respect to the maternity period specified in Division (F) 
of this section. 

(F) “Maternity period” means the period beginning six weeks be- 
fore the date certified by a woman’s physician to be the expected date of 
the birth of her child and ending fourteen weeks later or eight weeks 
after the birth of the child, whichever is earlier. 

(G) “Physician” means an individual licensed to practice medi- 
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cine, surgery or dentistry under the laws of this or any other state. 

(H) “Uninterrupted disability series” means a period of continu- 
ous disability or a succession of periods of disability beginning with seven 
consecutive days of disability as defined in Division (B) of this section 
which may be either a waiting week or a week of disability for which 
benefits are payable and continuing until there have been fourteen con- 
secutive days for which benefits are not payable. 

(1) “Waiting week” means the first seven consecutive days of 
disability occurring in a benefit year or within the seven day period im- 
mediately preceding such year in which the worker has complied with all 
the requirements of section 4141.103 of the Revised Code. No benefits 
are payable for waiting week and no benefits are payable for any period 
of disability occurring within the benefit year prior to the completion of 
such waiting week, except that a woman otherwise entitled to maternity 
benefits shall not be required to serve a waiting week, and except that 
no insured worker shall be required to serve a waiting week if his first 
disability occurring within a benefit year is part of an uninterrupted dis- 
ability series which began in his prior benefit year. 

(J) “Week of disability” with respect to an individual means any 
seven consecutive days throughout which he is disabled as defined in 
Division (B) of this section. 

Sec. 4141.102. (a) Weekly benefit amount.—An insured work- 
er’s benefit amount for disability shall be computed in the same manner 
as provided in section 4141.30 of the Revised Code for unemployment 
benefits. > 

(b) Qualifying wages.—To qualify as an insured worker, an in- 
dividual must meet the requirements of Division (R) of section 4141.01 
of the Revised Code. 

(c) Maximum potential benefits—An insured worker’s maximum 
potential disability benefits shall be computed in the same manner as his 
maximum potential unemployment benefits as provided in Division (D) 
and (E) of section 4141.30 of the Revised Code. Benefits paid under 
one program shall not reduce the maximum amount payable under the 
other. The payment of maternity benefits shall not decrease the maxi- 
mum amount of disability benefits to which the worker is otherwise en- 
titled. 

(d) Benefit for a week or part week of disability——An insured 
worker who is either disabled for a week as defined in Division (J) of 
section 4141.101 of the Revised Code, or in a maternity period as defined 
in Division (F) of section 4141.101 of the Revised Code, and who 
meets the conditions of eligibility for benefits of section 4141.103 of the 
Revised Code shall be paid with respect to such week an amount equal 
to his weekly benefit amount, plus any allowance for dependents, pro- 
vided, that if he has received or is entitled to receive wage payments with 
respect to such week he shall be paid only that amount of benefits which, 
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together with the amount of any such payments, does not exceed the 
amount of his full-time weekly wages for the week immediately prior 
to the beginning of his disability. Any insured worker who is disabled 
for a part of a week in an uninterrupted disability series and who meets 
the requirements of 1/7 of his weekly benefit amount, for each full day 
of disability on of section 4141.103 of the Revised Code shall be paid 
benefits at the rate which he performed no services. The benefit for 
any week or part week, if not a multiple of $1 as above computed shall 
be computed to the next higher multiple of $1. 

Sec. 4141.103 (a) Eligiblity for benefits—-An insured worker 
shall be eligible for and shall receive waiting-week credit or benefits, as 
the case may be, for any week or benefits for any part week in an un- 
interrupted disability series, with respect to which he 

(1) Has been disabled as defined in Division (B) of section 
4141.101 of the Revised Code or in a maternity period, as defined in 
Division (F) of section 4141.101 of the Revised Code; and 

(2) Has performed no services for an employing unit; and 

(3) Has certified for waiting-week credit or filed a claim for 
benefits as the case may be in accordance with regulations prescribed by 
the administrator; and 

(4) Has filed a physician’s certificate for the first week of an 
uninterrupted disability series, and thereafter as directed by the adminis- 
trator; and 

(5) Has submitted to a medical examination for the purpose of 
determining his disability, if so directed by the Administrator. 

(6) Non-duplication of benefits—An insured worker shall not 
receive credit for a waiting week or benefits for any week or part week 
of disability with respect to which the administrator finds that: 

(a) He has received or is seeking unemployment benefits under 
this or any other employment security law, but if the appropriate agency 
finally determines that he is not entitled to benefits under such law, this 
paragraph shall not apply; or 

(b) He has received or is receiving compensation for the same 
disability under a workmen’s compensation or employer’s liability law of 
this or any other state or of the federal government, except this sub- 
section shall not apply in the event such other compensation is received 
for permanent disability. When an insured worker who is otherwise 
entitled to disability benefits under this act has a right to seek compensa- 
tion for the same disability under such a law, benefits shall be paid him 
subject to recoupment to the extent of any amounts subsequently deter- 
mined to be payable to him on account of such right. The administrator 
may require such an insured worker to file a claim for such compensation 
as a condition for receipt of disability benefits. Amounts to be recouped 
may be recovered, without interest, by deduction from any future benefits 
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payable to the individual under this act or by civil action in the name of 
the administrator. 


Sec. 4141.104. The provisions of sections 4141.07 and 4141.28 
of the Revised Code shall apply to this part with the following variations: 

(a) Determinations—When an individual certifies for disability 
waiting-week credit or benefits, the administrator shall, if no determina- 
tion of the individual’s insured status has been made with respect to a 
current benefit year, promptly determine such individual’s insured status. 
The administrator shall also promptly determine for each week with 
respect to which the claimant certifies for waiting-week credit or files a 
claim for benefits, whether he is entitled to waiting-week or benefits 
under section +141.103 of the Revised Code. 

(b) Written notice of determination.—If the administrator deter- 
mines pursuant to section 4141.103 of the Revised Code that a claimant 
is not eligible to receive credit for a waiting week or benefits for a week 
or part week, he shall promptly furnish to such claimant written notice 
of such determination together with a statement of the reasons therefor. 

(c) Notwithstanding the provisions of section 4141.28 of the 
Revised Code only the employing unit which, in accordance with regula- 
tions of the administrator, furnishes information affecting an individual’s 
right to disability benefits, or waiting week credit, shall be entitled to 
receive any notice of any determination based in whole or in part on the 
information so furnished; but no employing unit shall have a right to 
appeal or to apply for a reconsideration, except with respect to questions of 
wages and of employment. 

(d) Payment of benefits for deceased insured workers.—In any 
case where an individual would have been eligible for disability benefits, 
except for the fact that he died before making a claim therefor, the 
administrator may, in accordance with such regulations as he may pre- 
scribe, permit the filing of a claim for such benefits by the person or 
persons payment to whom the administrator finds would affectuate the 
purposes of this law. Such regulations need not conform to the statutes 
applicable to the descent and distribution of decedent’s estates. A receipt 
from the person or persons to whom the administrator makes payment 
shall fully discharge the fund and the administrator from liability for 
such benefits. 

Sec. 4141.105. The provisions of section 4141.28 of the Revised 
Code with respect to appeals shall apply to this part with the following 
variations: 

(a) Medical testimony.—When hearing a disability benefit appeal, 
a referee or the board of review may call as an expert witness any medi- 
cal advisor appointed by the administrator or any physicians as defined in 
Division (G) of section 4141.101 of the Revised Code. A medical 
expert, not a state employee, shall receive a fee of $35 per day plus 
necessary expenses. 
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(b) Closed hearings.—In proceedings under this part, the referce 
or board of review hearing an appeal shall order a closed hearing on 
request of a claimant and may also order a closed hearing upon its own 
motion. 


Sec. 4141.106. Employer contributions—Each employer shall 
contribute to the disability fund one percent of wages paid by him with 
respect to employment during each calendar year beginning January 1, 
1958, except as otherwise provided in Division (G) of section 4141.01; 
and provided further, that the total contributions payable by each such 
employer during each calendar year under sections 4141.24, 4141.25, 
and 4141.26 of the Revised Code, and under this section shall not exceed 
two and seven-tenths per cent of wages paid by him with respect to 
employment, except that under conditions specified in Division (E) of 
section 4141.25 of the Revised Code such total contributions shall not 
exceed three and two-tenths per cent. In allocating the amount due the 
disability fund under this section the administrator shall first credit the 
contributions due the unemployment compensation fund as provided in 
sections 4141.24, 4141.25 and 4141.26 of the Revised Code. Such 
contributions shall become due and be paid by each employer to the 
administrator for the fund in accordance with such regulations as the 
administrator may prescribe, and shall not be deducted, in whole or in 
part, from the wages of individuals in employment for such employer. 

Sec. 4141.107. The provisions of sections 4141.24, 4141.25 and 
4141.26 of the Revised Code shall apply to the collection of contribu- 
tions with the following variations: 


(a) Interest on past-due contributions.—Interest or penalties col- 
lected on disability contributions shall be paid into the disability fund. 

Sec. 4141.108. (a) Establishment and control.—There is hereby 
created in the state treasury a special fund, separate and apart from all 
public money or funds of this state, to be known as the disability fund, 
which shall be administered in accordance with the direction of the ad- 
ministrator exclusively for the purpose of this part. This fund shall 
consist of (1) all contributions collected pursuant to this part, together 
with any interest and penalties thereon collected pursuant to section 
4141.107 of the Revised Code; (2) all fines and penalties collected 
with respect to the disability program; (3) all interest earned upon any 
money in the fund; (4) all property or securities acquired in lieu of 
contributions or other liabilities to the fund; (5) all earnings of such 
property or securities; (6) all money recovered on losses sustained by the 
fund; (7) all money withdrawn from the unemployment fund of this 
state as authorized by Division (E) of this section; (8) all money re- 
ceived for the fund from any other source. All money in the fund shall 
be commingled and undivided. 


(B) Accounts and deposit—(1) The administrator may deposit 
money payable to the disability fund in the clearing account established 
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under Division (C) of section 4141.09 of the Revised Code. After 
clearance, notwithstanding the provisions of Division (C) of section 
4141.09 of the Revised Code, money payable to the disability fund 
shall be deposited in a separate disability fund account. Refunds may 
be paid from money payable to the disability fund in the clearing ac- 
count or from the disability fund account. 

(C) Money in the disability fund may be deposited in any de- 
pository bank in which general funds of the state may be deposited. 
Money in the disability fund shall not be commingled with other state 
funds, but shall be maintained in a separate account on the books of the 
depository bank. Such money shall be secured by the depository in which 
it is held to the same extent and in the same manner as required by the 
ger.cral depository law of this state, and collateral pledged for this pur- 
pose shall be maintained in a separate custody account. Money in the 
disability fund not needed for current expenditure may be invested in 
interest-bearing obligations of the United States or of this state. 

(D) Expenditures from the disability fund.—Money in the dis- 
ability fund shall be used exclusively for the payment of benefits for 
refunds, and for administrative expenses, to the extent provided by 
Division (E) of section 4141.108 of the Revised Code. Expenditures 
of money in the disability fund account and in the clearing account shall 
not be subject to any provisions of law requiring specific appropriations 
or other formal release by state officers of money in their custody. All 
warrants issued for the payment of benefits and refunds shall be signed 
by the administrator or his duly authorized agent for that purpose. 

(E) Administrative expenses.—Such amounts as may be deter- 
mined by the administrator, but not exceeding in any fiscal year ten per 
cent of current contributions deposited in the disability fund, may be 
withdrawn from the disability fund to be deposited in the disability 
administration fund for the payment of the expenses of administering 
this part; Provided, That such amounts shall be available for the pay- 
ment of expenses of administration only to the extent that money re- 
ceived from the United States of America or any agency thereof is not 
available for such purpose. 

(F) Withdrawals from the unemployment trust fund.—The ad- 
ministrator is authorized to requisition from this state’s account in the 
unemployment trust fund in the treasury of the United States, for the 
purpose of paying cash benefits to individuals with respect to their dis- 
ability, a sum or sums not exceeding an amount equal to amounts per- 
mitted by federal law to be withdrawn from such fund for such purpose. 
None of the money so withdrawn from the unemployment trust fund 
shall be used for expenses of administration, except as permitted by 
federal law. 

Sec. 4141.109. (a) Disability administration fund.—There is 
hereby created in the state treasury a special fund to be known as the 
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disability administration fund, All money deposited or paid into this 
fund shall be continuously available to the administrator for expenditure 
in accordance with the provisions of this part, and shall not lapse at any 
time or be transferred to any other fund. The fund shall consist of 
(1) all money withdrawn from the disability fund as provided in 
Division (F) of section 4141.108 of the Revised Code; (2) all money 
appropriated by this state; (3) all money received from the United 
States of America, or any agency thereof, and all money received from 
any other source for the administration of this part; (4) all money re- 
ceived from any agency of the United States or any other state as 
compensation for services or facilities supplied to such agency; (5) all 
amounts received pursuant to any surety bond or insurance policy or 
from other sources for losses sustained by the disability administration 
fund or by reason of damage to property, equipment, or supplies pur- 
chased from money in such fund; and (6) all proceeds realized from 
the sale or disposition of any such property, equipment, or supplies which 
may no longer be necessary for the proper administration of this part. 

(b) Protection against loss—Such money shall be secured by the 
depository in which it is held to the same extent and in the same manner 
as required by the general depository law of this state and collateral 
pledged shall be maintained in a separate custody account. The state 
treasurer shall be liable on his official bond for the faithful performance 
of his duties in connection with the disability administration fund pro- 
vided under this part. Such liability shall be effectve immediately upon 
the enactment of this provision, and shall exist in addition to any liability 
upon any separate bond existent on the effective date of this provision, 
or which may be given in the future. 

(c) Deposit and disbursement.—All money in the disability ad- 
ministration fund shall be deposited, administered, and disbursed in the 
same manner and under the same conditions and requirements as is pro- 
vided by law for other special funds in the state treasury, except that 
money in this fund shall not be commingled with other state funds, but 
shall be maintained in a separate account on the books of a depository 
bank. All money in this fund shall be expended solely for the purpose 
and in the amounts found necessary by the administrator for the proper 
and efficient administration of this part . All money in this fund received 
from the federal government or any agency thereof shall be expended in 
accordance with the terms of such grant. 

Sec. 4141.110. The unemployment insurance provisions of this 
act are amended as follows: 


(a) Definition of benefits —Division (C), section 4141.01 of the 
Revised Code, is amended to read: “Benefits” means money payments 
payable to an individual who has established benefit rights, as provided 
in sections 4141.01 to 4+14i.111, inclusive, of the Revised Code, for 
loss of remuneration due to his unemployment or disability. Notwith- 
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standing division (D) of section 4141.30 of the Revised Code, if the 
computation of the total amount of benefits payable results in an amount 
not in multiples of one dollar, the total amount payable shall be increased 
to the next higher even multiple of one dollar. 

(b) Administrative organization.—Section 4141.03 of the Re- 
vised Code is amended to read: “The administrator shall establish three 
co-ordinate divisions: (1) the Ohio state employment service division, 
created pursuant to section 4141.04 of the Revised Code, (2) the dis- 
ability insurance division, and (3) the unemployment compensation di- 
vision. Each division shall be a separate administrative unit with respect 
to personnel, budget, and duties, except in so far as the administrator 
may find that such separation is impracticable.” 

(c) Section 4141.46 is amended to read: “Sections 4141.01 
through 4141.111 inclusive, of the Revised Code, shall be liberally con- 
strued to accomplish the purposes thereof.” 

Sec. 4141.111. This part shall take effect upon passage, but bene- 
fits shall not be payable thereunder until six months after the date on 
which contributions first become payable. 











METROPOLITAN AREAS: A DEVELOPING FIELD 
OF PUBLIC POLICY 


FRANKLIN M. BripGEe* 


The “cornstalk legislature” label, often attached to its predecessors, 
cannot be fitted comfortably to the 102nd Ohio General Assembly. In 
what may prove to be a major departure from patterns of the past, the 
1957 lawmakers began an effort to identify, define and develop a new 
primary field of public policy concerned with the special problems of the 
state’s metropolitan areas. 

Earlier legislatures have, of course, dealt with metropolitan area 
problems, Many sections of the Revised Code attest to these efforts. 
What was new in the 102nd General Assembly was a shift in approach, 
stemming from an implied assumption that the great and growing urban 
complexes of Ohio pose special legislative problems warranting con- 
sideration as an independent field of policy making, distinct from other 
such fields, 

The record of the 102nd General Assembly does not suggest that 
the metropolitan area field is now as clearly defined as are public welfare, 
education, liquor contro] and others. It may never be so clearly identifi- 
able. Metropolitan area problems are so varied and so interlaced with 
other well-marked-off public policy fields, such as local governments and 
taxation for example, that they may be incapable of fully independent 
definition. If the work of the 102nd General Assembly can be inter- 
preted as pointing a trend, however, it is likely that there will be a 
growing legislative recognition that certain problems of public welfare, 
local government organization and function, taxation, and transportation, 
among others, acquire special characteristics in metropolitan areas calling 
for special legislative consideration. 

The development of a field of public policy making is never any 
single act by a single general assembly. The legislature’s ways of thinking 
about and dealing wjth the problems which come before it are the 
products of long, often slow, piecemeal growth. Such a growth is 
especially likely to characterize treatment of metropolitan area concerns 
as a distinct public policy field. 

A great many fundamental considerations are involved in legislative 
concern with metropolitan area problems as such. Apart from considera- 
tions of political expediency and the balancing of interests which always 
are elements of the legislative process, difficulties of definition and 
analysis must be resolved even before policy alternatives are considered. 
Despite these difficulties, however, the record of the 102nd Ohio General 





*Project Officer of the Metropolitan Areas Study Project, Ohio Legislative 
Service Commission (1955-57); Associate Professor of Government, University of 
Arkansas. 
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Assembly suggests that a substantial start was made toward possible 
development of a body of distinct public policy relating to the peculiar 
problems of the state’s metropolitan areas. 

With this judgment as a base, this article has two purposes. The 
first is to set forth and discuss some of the fundamental problems of 
identification and definition underlying legislative development of a 
metropolitan area public policy field. The second purpose is to review 
and discuss briefly some specific actions of the 102nd General Assembly 
having a special importance for the state’s metropolitan areas. 


I 


DEFINING THE METROPOLITAN AREA FIELD 


In many ways, the General Assembly in Ohio has a wide range 
within which to define a metropolitan area public policy field, and to act 
within that field. The state’s constitution imposes few serious limitations. 
Article X, for example, provides in Section 1: “The General Assembly 
shall provide by general law for the organization and government of 
counties, and may provide by general law alternative forms of county 
government.” In Section 2 of the same article is this provision: “The 
General Assembly shall provide by general law for the election of such 
township officers as may be necessary. The trustees of townships shall 
have such powers of local taxation as may be prescribed by law.” 

With reference to municipal corporations, the following provisions 
of Article XVIII are significant: Section 1, “Municipal corporations are 
hereby classified into cities ‘and villages.” Section 2, “General laws shall 
be passed to provide for the incorporation and government of cities and 
villages. . . .” Section 3, “Municipalities shall have authority to exercise 
all powers of local self-government and to adopt and enforce within 
their limits such local police, sanitary and other similar regulations as 
are not in conflict with general laws.” Section 7, “Any municipality 
may frame and adopt or amend a charter for its government and may, 
subject to the provisions of Section 3 of this article, exercise thereunder 
all powers of local self-government.” 

Without detailed analysis of specific cases interpreting these con- 
stitutional provisions, it can be said that for the most part they have been 
interpreted in ways which permit the General Assembly a fairly wide 
latitude for enactment of general laws. In providing for “the organiza- 
tion and government of counties,” for example, the General Assembly 
conceivably could, if it chose, provide whatever “form” or “forms” 
of county government it wished. The same can be said of townships. 
Where municipalities are concerned (even those with locally framed 
and adopted charters), the supremacy of “general laws” over conflicting 
“local police, sanitary and and other similar regulations” is declared, 
and has been upheld in numerous cases, 
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From the foregoing it can be seen readily that the extent of the 
responsibility the General Assembly wishes to assume for solving any 
specific metropolitan problem or for dealing with metropolitan problems 
as a whole is itself a matter for policy determination. It is against this 
background of broad policy-making potential that the General Assembly 
has begun to consider metropolitan areas a suitable field for independent 
policy making. 

A step toward treatment of metropolitan area problems as a special 
public policy field in Ohio was taken by the 101st General Assembly in 
1955, with a request to the Legislative Service Commission, the legis- 
lature’s staff service agency, to make a study of local government prob- 
lems in metropolitan areas, A study committee of legislators accordingly 
was appointed, under the chairmanship of Representative Kenneth F. 
Berry (R-Coshocton), and through numerous meetings and staff work, 
exploration of the field was begun. 

When the House of Representatives of the 102nd General As- 
sembly was organized in January, 1957, a new standing committee for 
Metropolitan Areas was created, with Representative John J. Chester, Jr. 
(R-Columbus), as chairman. Twenty-three House bills, three Senate 
bills and two House joint resolutions were referred to this committee 
during the session. Much of the committee’s time and attention was 
devoted to several proposals to amend the state constitution, bills to 
amend the state’s municipal annexation law, and a bill to make possible 
certain changes in county government. These measures will be discussed 
in detail in Part II of this article. 


Both in these committees and in staff work, difficulties of definition 
quickly became apparent. Metropolitan areas constitute one of a number 
of public policy fields with a scope so vast that virtually everyone can 
identify some specific problem which seems to him characteristic of the 
field. For some purposes, indeed, it may be adequate to say simply that 
Cuyahoga County, for example, is obviously a “metropolitan area,” and 
therefore any problem arising there is a “metropolitan area problem.” 


Effective consideration of metropolitan area problems by the 
General Assembly, however, with concrete state policy as the end 
product, calls for definitions which take into account the special condi- 
tions which operate in the case of each specific problem to distinguish it 
as a metropolitan problem appropriate for state action. In essence, what 
is required are workable answers, fitting the practical context within 
which the legislature must work, to the following two questions: 


(1) What are metropolitan areas? 


(2) What are metropolitan area problems? 


Without claiming to be exhaustive or definitive, the following dis- 
cussion will review some of the basic considerations involved in a serious 
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effort to develop answers to these questions which might serve as base 


points for legislative action.’ 


What Are Metropolitan Areas? 


The term “metropolitan area” has no present legal definition in 
Ohio. It is possible that one eventual outcome of legislative consideration 
of metropolitan area problems as a special policy field may be the 
development of such a legal entity. Most current working definitions 
are derived from a combination of geographic and demographic con- 
siderations, with certain economic and sociological overtones. 

The most often used definition, and for some purposes a useful one, 
is that of the United States Bureau of the Census, which regards any 
county or group of contiguous counties containing at least one central 
city of 50,000 or more inhabitants as a “standard metropolitan area.” 
Counties contiguous to that containing the central city are included if 
they meet certain criteria of economic and social orientation to the central 
city. This definition is useful for showing some of the background of 
Ohio’s metropolitan area problems. 

The State of Ohio contains twelve standard metropolitan areas, 
consisting of fifteen counties, as defined by the Bureau of the Census, 
with central cities located within the state. Two of these, Cincinnati and 
Youngstown, also include counties outside the state. In addition, three 
Ohio counties are included in standard metropolitan areas with central 
cities in other states. In all, eighteen of the state’s eighty-eight counties 
are now included within census-defined standard metropolitan areas. 
Table I shows the relationship between the total population growth of 
all fifteen Ohio counties included in standard metropolitan areas with 
central cities in Ohio as of 1950, and that of the rest of the state, from 
1920 through 1956. Table II shows the population growth of each 
standard metropolitan area with a central city in Ohio, and that of each 
of its component counties, for the same periods. 

It is evident from these tables that if the rapid development of 
metropolitan areas produces problems meriting legislative attention as a 
special area of public policy, Ohio can be expected to have such problems. 
Furthermore, if such problems exist, they affect directly an over- 
whelming majority of the people of the state—close to two-thirds of 
Ohio’s residents live and work in these twelve standard metropolitan 


1A vast literature of metropolitan areas exists in the United States. While 
many of these writings are of great value in aiding a general understanding of 
metropolitan areas and the problems likely to develop in such areas, few of them 
are specifically oriented to the special viewpoint of state legislatures and state 
public policy. Among the useful publications relating to state policy, the following 
can be cited: THe STATES AND THE METROPOLITAN PROBLEM, a report to the 
Governors’ Conference, published in 1956 by the Council of State Governments, 
Chicago; also A Symposium on Metropolitan Regionalism: Developing Govern- 
mental Concepts, 105 U. Pa. L. Rev. No. 4 (1957). 
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areas. It should be observed at the same time, however, that not all of 
these people are likely to be affected to the same degree by the same 
problems. Both Cleveland and Lima are central cities of census-defined 
standard metropolitan areas. It is unlikely that the same problems con- 
front the people of both areas in either equal or proportionate measure. 

In the search for definition of the metropolitan area field of public 
policy, beyond the statistics of population, two basic characteristics of 
such areas seem to underlie other considerations, Perhaps oversimplified, 
these are: (1) A metropolitan area includes a great many people, living 
in close proximity under highly integrated and interdependent conditions, 
in a relatively small but potentially large area. (2) The governmental 
organization of metropolitan areas includes a great many more or less 
autonomous units, with varying jurisdictions and powers, all attempting 
to provide some or all of the same services and functions of government 
to which public policy relates. 

These two observations about metropolitan areas are, of course, 
neither novel nor difficult to make. Virtually all of the voluminous 
literature of metropolitan areas points them out.? They are evident, 
upon only brief thoughtful observation to almost any resident of or 
casual visitor to a metropolitan area. Taken together, they mean this: 
that the metropolitan area is a single community, unified and held 
together by a great many social and economic bonds; but at the same 
time, its governmental organization is fragmented into a crazy-quilt 
patchwork having no immediately apparent relationship to the metro- 
politan community as a single entity. 

Table III shows, for each of the metropolitan areas of Ohio, the 
number of local governmental units operating in varying degrees of 
independence from one another to provide the people of the metropolitan 
community the governmental services and functions they need and de- 
mand, In addition to the local governments, the state and national 
governments also are active for various purposes in all of the metro- 
politan areas. The fact that a metropolitan area is a single, unified 
social and economic community in which governmental authority is 
fragmented does not in itself, without further evidence, constitute a 
metropolitan problem demanding the attention of the General Assembly. 
It does, however, present a vivid warning flag to anyone looking for 
such problems. 

The making of public policy, with the decisions recorded in 
statutes, requires a close focus on specifics. Satisfaction of ideal standards 
of rational governmental design, for itself alone, is seldom, if ever, 
a feasible base for the construction of workable public policy. Such 
standards are of concern only when they can be related to specific, con- 
crete problems which have readily perceivable meanings to the people and 








2 For an excellent discussion of these points, see Reiss, The Community and the 
Corporate Area, 105 U. Pa. L. Rev. 443 (1957). 
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TABLE III 


The Number of Units of Local Government in the 
Standard Metropolitan Areas Of Ohio, 1952. 








Standard Total 

Metropolitan Gov't Counties Town- Cities Villages Spec. School 
le Units a ships Dis’ts _ Dis'ta 
Cleveland ___-______ 136 2 14 24 50 5 41 
Cincinnati  ________- 138 3 12 11 50 9 53 
Youngstown _____- - 213 3 71 11 25 6 97 
Columbus  ____-_---_- 75 1 18 4 21 4 27 
peyen ............ 96 2 26 5 20 9 34 
| epee eae Se 53 1 16 3 10 3 20 
wee 2cecddecs,. 2: 43 1 27 2 7 3 3 
Re hc cp aennniece 69 1 17 3 16 3 29 
Lorain- 

Elyria -—...--- ems » OD 1 20 2 12 2 28 
Hamilton- 

Middletown __._..__ 44 1 13 2 8 2 18 
Springfield _____-_-- 34 1 10 1 9 3 10 
ae 39 1 12 2 7 3 14 
yi gS Eee 1005 18 256 70 235 52 374 





Note: Local government units in three counties outside Ohio are included as parts 
of SMA’s with central cities in the state of Ohio. 


their legislators, and when it can be shown clearly that deviations from 
those standards cither cause problems or pose handicaps to desired specific 
solutions. 

Whatever may be the degree of precision ultimately achieved in the 
definition of metropolitan areas, the requirements of public policy 
making are likely for some time to call for working definitions closely 
related to specific problems in specific cases. Since the metropolitan ares 
is neither a legal entity nor even a social and economic entity with 
clearly marked boundaries, a metropolitan area public policy field can 
be defined usefully only in terms of specific problems which seem to be 
peculiar to such areas or to be accentuated by social, economic and 
governmental conditions prevailing there. 


What Are Metropolitan Area Problems? 


It is hardly more than a truism to say that metropolitan communities 
are extremely complex social and economic mechanisms. The basic 
component units of these mechanisms are the people who live there, 
and who are both their reason for being and the primary beneficiaries 
of their operation. In turn, the multitude of public and private associ- 
ations, including governments, into which these people organize them- 
selves, ranging from families to great business corporations with interests 
far beyond such areas, can be likened to “working parts” of the metro- 
politan mechanism. In the operation of the mechanism, all of the 
working parts function in a close interdependence. 


The function of governments in the metropolitan community, if 
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the metaphor can be stretched a bit farther, is to do what they can, as 
working parts themselves, to maintain conditions under which the metro- 
politan mechanism can operate with satisfaction to the people who are 
dependent upon it for their well-being. The primary concerns of metro- 
politan area public policy, therefore, are the problems involved in the 
efforts of governments to carry out their functions as essential working 
parts of the metropolitan community mechanism. 

Problems of providing government services, however, are not neces- 
sarily peculiar to metropolitan areas. The governments providing services 
to the people of small towns and rural areas have their problems as well. 
The identification of metropolitan area public policy problems, therefore, 
requires consideration of a further question: what special conditions 
prevailing in metropolitan areas make it unduly difficult or impossible 
for people to obtain the services they need and want from government? 

When the special characteristics of metropolitan areas affecting 
significantly the determination of public policies relating to government 
services in those areas are sought out, three basic attributes are apparent: 
(1) sheer magnitude; (2) fluidity of population; and (3) heterogeneity 
of governmental organization. Any selected service problem may be 
significantly conditioned by any one or more of these characteristics of 
metropolitan areas. 


1, Magnitude 

Virtually all government service problems, when viewed from the 
standpoint of an entire metropolitan area, are affected by the sheer 
magnitude of the service need. Water and sewerage services provide a 
clear example. A basic service need of people, wherever they live, is for 
water and adequate waste disposal. This basic need is the same for the 
people of the village of Logan, in Hocking County, as it is for the people 
of the Cleveland metropolitan area. The task of fulfilling the need, 
however, is clearly not the same, and the differences, other than geo- 
graphical, are at least in part functions of magnitude. The ascertaining 
of precisely how the magnitude of the need affects the problem of 
providing the service and the determination of what special requirements 
are thereby imposed constitute a metropolitan area public policy problem. 


While the magnitude of the service need may modify significantly 
any metropolitan problem, it can be expected to affect public policy 
requirements most heavily in the provision of services of a public utility 
character and those required for the good order, general safety and 
well-being of the metropolitan community. The latter category includes 
such services as police and fire protection, provision of recreational facili- 
ties, public health services and the protections to property contemplated 
by planning, zoning and building controls, It should be repeated, how- 
ever, that the requirements of legislative policy making call for demon- 
strations in each case of how the magnitude of the specific service need 
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is a significant contributor to a specific problem calling for alleviation 
through state action. 


2. Fluidity of Population 

It is characteristic of modern life that people must move about a 
great deal in the normal course of their daily affairs. The technological 
means available to accomplish these movements make possible wide ranges 
and a high degree of fluidity in metropolitan populations. The con- 
temporary metropolitan community is largely a result of this fluidity. 
One prominent student of metropolitan area growth has stated that the 
ultimate geographical extent of metropolitan communities may be deter- 
mined by the distance it is possible to commute in 30 minutes at a reason- 
able speed. With a horse and buggy, this commuting radius was about 
two miles, making possible a community of about 12.5 square miles. 
The electric street car extended the radius to about 5 miles and made 
possible a community of about 78.5 square miles, The automobile can 
accomplish a commuting trip of about 15 miles in 30 minutes, thereby 
making possible communities of about 700 square miles, 55 times the 
size possible in the horse-and-buggy era.® 

These figures, roughly indicating the technologically possible geo- 
graphic extent of metropolitan areas, are significant when viewed in the 
light of the fact that populations of metropolitan areas have increased, 
on the average, only about 178 per cent since 1900. The area made 
available for urban residence by the automobile, however, has increased 
at a rate 10 times greater than the population growth rate.* When one 
considers the continuing desire of urban residents to live at a distance 
from the heart of the central city of the metropolitan area, this means 
that there is constant pressure to maximize the number of miles possible 
in a 30-minute commuting trip. The automobile, if it can be used to 
its full capacities as a commuting vehicle, has made residential congestion 
unnecessary. 

A host of problems are involved in providing the facilities which 
enable maximum use of the automobile for commuting purposes in metro- 
politan areas. The fact that the street facilities of most cities were 
designed for that horse-and-buggy age, when two miles was the com- 
muting radius, imposes a pre-existing condition upon any consideration of 
problems concerned with present-day needs for population movements 
in metropolitan areas. 

Among the service needs arising from the necessary movements of 
people in metropolitan areas, the following can be listed most prominently: 
(1) A system of arterial thoroughfares capable of handling an enormous 





3 BARTHOLOMEW, THE PRESENT AND ULTIMATE EFFECT OF DECENTRALIZATION 
Upon AMERICAN ClrTiEs, 4, published by the Urban Land Institute, 1940. 

4Bocugz, GrowrH oF STANDARD METROPOLITAN AREAS, 1900-1950, WITH AN 
EXPLANATORY ANALYSIS OF URBANIZED Areas, U. S. Government Printing Office, 
1953. 
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volume of automobile traffic to and from the centers of metropolitan 
activities in short periods of time; (2) adequate streets and control 
systems for handling this traffic within the centers of activity; (3) ade- 
quate, conveniently located parking facilities; (4) finally, both as a 
service to people without cars and to absorb some of the pressure creating 
the first three needs, a public transportation system capable of providing 
fast, comfortable, frequent, low-cost service to all of the most heavily 
populated elements of the metropolitan area.” 

Problems of fulfilling these needs are among the most evident to 
both residents of and visitors to metropolitan areas. Twice-daily traffic 
jams and round-and-round searches for parking space are exasperatingly 
commonplace to dwellers in metropolitan areas. Similarly, users of public 
transportation are familiar with the seemingly endless cycle which leads 
from loss of business to higher fares and reduced service to still further 
loss of business, still higher fares, and even less service—and so, ad 
infinitum, with ever-increasing pressures upon already overtaxed auto- 
mobile commuting facilities, as more potential mass transit riders take 
to the streets in their cars. 

For the state, the public policy problems relating to the fluidity of 
metropolitan populations are concerned first with determining what 
degree of responsibility for solutions the state wishes to assume. Once 
this has been determined, the search for feasible policies to carry out 
this responsibility can be undertaken. It might be noted that the state 
has already assumed a considerable responsibility for certain needs re- 
sulting in part from the fluidity of metropolitan populations. For 
example, the state, through its highway program, is providing 95 per cent 
(90 per cent federal aid for streets in the interstate system) of the 
financing for most metropolitan expressways construction. 


3. Governmental Heterogeneity 


The patterns of governmental organization, both local and state, 
as well as many of the methods and habits of governmental operation, 
were developed and became relatively fixed in Ohio in the first part of 
the nineteenth century. No one at the time could have foreseen the 
accumulation, a hundred years later, of nearly two-thirds of the state’s 
people into the intricate urban complexes we now call metropolitan areas. 

Many problems which now plague metropelitan areas acquire special 
attributes because of an obvious lag in the development of instruments of 
government capable ot dealing appropriately with metropolitan area 
service needs. Patterns of local government developed to suit the needs 
of the rural, small-town, largely agricultural society of the early 1800's 
can sated be Fe to serve, without major adjustments, the ape 








5 The transportation needs of metropolitan areas have been well analyzed in 
OweEN, THE METROPOLITAN TRANSPORTATION ProBLeM, The Brookings Institution, 
1956. 
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ments of the urbanized, industrialized society of the mid-twentieth 
century. 

In all of the state’s metropolitan areas, a multiplicity of local 
government jurisdictions—counties, townships, villages, cities and special 
districts—are attempting to provide governmental services and functions 
for all or segments of the metropolitan population. This characteristic 
of the metropolitan area conditions one set of problems and produces 
another. The first are the practical problems of supplying the service 
needs themselves. The second is a set of problems which arises almost 
entirely from the fact that so many governmental units are trying to 
supply those needs. 

Governmental heterogeneity conditions and modifies problems of 
supplying specific services in many ways. An example can once again be 
seen in the provision of water. A selected metropolitan area may include 
perhaps twenty municipalities, each having an independent responsibility 
to supply water for its residents, The central city, however, exercising « 
considerable foresight, may have appropriated the only or the most 
economic sites in the entire area for development of water resources. 
Suburban municipalities then in time find themselves faced with the 
alternative of providing their own water supplies at virtually prohibitive 
cost, if such is possible at any cost, or purchasing water from the central 
city under whatever terms the central city imposes. Another example can 
be seen in the provision of police and fire protection, Crime and fire do 
not respect arbitrarily drawn municipal boundaries. The problems of 
protection therefore do not begin and end at such boundaries. 

The basic fact through which governmental heterogeneity plays 
upon metropolitan service problems is that many of the needs the various 
governmental units are trying to serve are not municipal, township, or 
county needs, but rather are needs of the metropolitan community as a 
whole, It is not intended to argue here that a variety of governmental 
units might not supply those needs in such a way as to add up to satis- 
faction of the metropolitan community needs. The point is rather that 
the existence in metropolitan areas of a large number of governmental 
units, all attempting more or less independently to serve a part of what 
are actually single needs is a condition which has a significant bearing 
upon problems which are the concerns of public policy. The determina- 
tion of precisely how this condition bears upon specific service problems, 
and what adjustments are thereby called for are among the crucial 
questions upon which public policy decisions turn. 

A second set of metropolitan problems not only is affected im- 
portantly by governmental heterogeneity, but is virtually a product of it. 
These are the problems of organization and coordination which surround 
the efforts of multiple units to provide services in what is basically a 
single community. Because of the highly integrated character of the 
metropolitan community, instruments and arrangements to enable a high 
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degree of coordination and cooperation among units are all but essential 
in the provision of certain services. For a variety of reasons, extending 
from the difficulty of technical problems to clashes of personalities among 
public officials, these instruments and arrangements frequently are not 
only less than effective, but may become all but impossible to establish 
and to operate. 


A number of examples, some quite familiar to metropolitan area 
dwellers, can be cited to demonstrate the types of problems which may 
result directly from governmental heterogeneity. Construction of an 
expressway may be blocked by a single governmental jurisdiction when 
all others want it. Implementation of a county or regional plan may 
be stalemated in part by a single non-participating municipality. Lack of 
coordination in zoning between two adjacent municipalities, or between 
a municipality and a township may thwart the purposes of both. Even 
law enforcement may be handicapped by the inability of police depart- 
ments to cooperate. Finally, the whole complex of problems involved in 
municipal annexations and incorporations in metropolitan areas has 
many of its roots in the dispersal of governmental authority and juris- 
diction among multiple units. 


Underlying the consideration of virtually all public policy issues 
affected by governmental heterogeneity are fundamental questions of 
democratic control. That the right and opportunity of every citizen to 
participate effectively in the making of governmental decisions important 
to him should be maintained and protected is a proposition few would 
question, In Ohio, the opportunity to participate in local government has 
been given an especially high value. The dispersal of governmental power 
which characterizes metropolitan areas, however, presents special prob- 
lems in providing this opportunity for democratic participation. A single 
example will serve to demonstrate what is meant. A metropolitan area 
resident is likely to have vital interests throughout the area. More par- 
ticularly, he may live in a village some 12 or 14 miles from his place of 
work in the central city. Presumably he can participate effectively and 
to his satisfaction in’ the government of his village. Five days a week, 
however, he drives his car to his place of work, passing successively 
through an unincorporated township area, two villages, a city of some 
6,500 and finally into the central city of perhaps 500,000—then home 
again in the evening. Clearly, this suburban dweller is concerned with 
street and highway maintenance, police, health and fire protection as 
well as with other services in five political jurisdictions in which he has 
no direct opportunity to participate in decision-making. It might be noted 
that his interests in the central city may directly concern his purse, since 
they may involve the taxation of his salary. 


Whatever course future metropolitan area policies may take, the 


decisions upon which those policies rest clearly will have to be made in 
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the light of many considerations relating to the fundamental organiza- 
tion, structure and powers of local government. 


II 


EMERGING Poticy PATTERNS 

It would hardly be argued seriously that the 102nd Ohio General 
Assembly did more than begin an exploration of metropolitan area 
public policy problems, Even the question of whether there is a true 
need to consider those problems as an independent policy field basically 
remains unanswered. It may eventually be determined that metropolitan 
area problems are really only problems of taxation, public welfare, 
transportation, public health, and the like, which are subject to certain 
peculiar complexities in metropolitan areas of insufficient significance to 
distinguish those problems as a special policy field. 

For the present, however, the General Assembly has indicated by 
formal resolution (H.R. 112) its intention to continue inquiry into the 
special public policy problems of concern to metropolitan areas as such. 
It is in the context of this continuing legislative interest in metropolitan 
areas as a distinct policy field that the following discussion of certain 
relevant actions of the 102nd General Assembly is presented. 

Guiding Principles 

If the discussion of fundamental considerations involved in legis- 
lative concern for metropolitan area problems presented in Part I of 
this article is accepted, two basic types of public policy decisions are 
called for. The first involyes a broad determination of the degree of 
responsibility the state wishes to assume, both for metropolitan area prob- 
lems in general, and for specific problems in specific metropolitan areas. 
The second involves the determination of how best to discover, in the 
case of specific metropolitan problems, what the specific state public 
policy needs of the metropolitan areas are. In a broad sense, satisfactory 
determinations in these two matters would constitute policy principles 
which could guide the consideration of all or most metropolitan area 
problems accessible to state policy. 

It is not too much to say that the actions taken by the 102nd 
General Assembly reflected implied, though perhaps tentative, decisions 
as to both matters, These decisions, stated as policy principles, might be 
phrased as follows: 

(1) The primary responsibility of the state for solution of metro- 
politan area problems is to provide the people of metropolitan areas with 
suitable constitutional and statutory tools for solving their own problems, 
and to alleviate existing constitutional or statutory impediments to local 
solutions, where possible without serious detriment to other important 
state commitments. 

(2) Since the primary responsibility for solving the specific prob- 
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lems of specific metropolitan areas rests with the people of those areas 
themselves, the responsibility for identifying the manner in which state 
policies should be adjusted to aid specific solutions also resides primarily 
in the metropolitan areas, both individually and collectively. 

These are not hard and fast policy principles which governed all 
actions of the 102nd General Assembly relating to metropolitan areas, 
nor are they rules which are likely to govern all future actions. The 
Most important metropolitan area legislation enacted in 1957, however, 
indicates that current legislative inclinations are to start the consideration 
of specific metropolitan area problems from these two principles. 


Proposed Constitutional Changes 

The proposal of three constitutional amendments provides the 
clearest demonstration of legislative adherence to the rule of providing 
the people of metropolitan areas tools with which to solve their own 
problems. None of these amendments would constitute an assumption 
by the state of responsibility for solving any metropolitan problem. All 
are purely permissive, and if adopted, would simply make possible certain 
changes in local government arrangements and relationships at whatever 
time the people directly concerned might see fit to make those changes. 

Two of these proposed amendments, H.J.R. 18 and H.J.R. 24, 
would make possible basic alterations in the distribution of functions in 
the organization, and to some degree in the structure, of local govern- 
ment in metropolitan areas. The other proposal, H.J.R. 34, relates to 
the provision by a municipality of certain utility-type services outside its 
boundaries. 

Both H.J.R. 18 and H.J.R. 24, if adopted, would make it possible 
to broaden the governmental base for certain functions and services of 
local government if the people of metropolitan areas wished to do so. In 
the case of H.J.R. 18, the county could be used as the unit for the 
provision of whatever services and the performance of whatever func- 
tions the people of the county wished to assign to it. H.J.R. 24 would 
permit the people of a metropolitan area to create a metropolitan federa- 
tion consisting of either an entire county or an area within but less than 
a whole county. Such a federation could be given authority to render 
services and functions as the people to be served might choose. 


1. County Home Rule—H.J.R. No. 18. 

H.J.R. No. 18 proposes to amend section three of article X of 
the state constitution to spell out more precisely and to facilitate the 
process by which the people of a county may frame and adopt a home- 
rule charter. For counties of more than 500,000 population, the popular 
vote requirements for adoption of such a charter would be lessened. 
This proposed amendment was adopted by the voters of the state at 
the general election in November, 1957. 


The background of H.J.R. 18, adopted by the 102nd General 
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Assembly, lies in part far back in the history of the great movement for 
“home-rule” for local governments which swept over the nation during 
the first third of the twentieth century, and which has continued at a 
somewhat slackening pace since that time. The present article X of the 
constitution was adopted in 1933 to provide, among other matters, a 
means whereby counties could frame and adopt home-rule charters if 
they wished to do so. Sections three and four undertook to make this 
means available. 

In the twenty-four years since article X was placed in the con- 
stitution, no county in Ohio has adopted a home-rule charter. Five 
efforts have been made in four of the state’s metropolitan counties to 
reconstitute county governments under home-rule charters, but none has 
succeeded, Immediately after adoption of the county home-rule amend- 
ment in 1933, county charter commissions were chosen in Cuyahoga, 
Hamilton, Lucas and Mahoning Counties. Charters were drafted and 
submitted to the voters in all four, but none was adopted. In 1949, a 
charter commission was again named in Cuyahoga County, but the 
resulting charter was defeated at the polls in 1950. 

A number of reasons might be advanced for the failure of these 
efforts to effectuate county home-rule under sections three and four of 
article X. The fact that only one county home-rule charter, the 1934 
effort in Cuyahoga County, has ever been approved by a county-wide 
majority at least invites speculation that popular dissatisfaction with 
existing county government actually has been neither deep nor wide- 
spread. The 1934 Cuyahoga County charter, which did receive approval 
by a majority of the county’s voters, fell before an adverse decision by 
the Ohio Supreme Court. In this decision, State ex rel. Howland v. 
Krause,® the Court interpreted both section three of article X and the 
provisions of the charter in such a way as to raise doubts that any county 
home-rule charter could be framed which would not require extremely 
difficult popular vote majorities for adoption.” 

The rapid growth of Ohio’s metropolitan areas over the last 
quarter-century, and corresponding increases in the complexities of pro- 
viding local government services in those areas, have brought into sharper 
focus the possibility of using the county as a major service unit. Although 
it now has sufficient geographical jurisdiction to serve this purpose in 
some metropolitan areas, the county in Ohio, as in most other states, 
lacks the powers and organization to do so.° Since direct legislative 





6 130 Ohio St. 455, 200 N.E. $12 (1936). 

7 For a perceptive analysis of both the constitutional problems involved in 
county home-rule in Ohio and of the Ohio Supreme Court’s decision in State ex 
rel. Howland v. Krause, see Shoup, Constitutional Problems of County Home Rule 
in Ohio, 1 Western Res. L. Rev. 111 (1949). 

8See AUMANN AND WALKER, THE GOVERNMENT AND ADMINISTRATION OF 
Onto, 438-9. 
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efforts to increase county powers, especially municipal-type service 
powers, would possibly encounter the municipal home-rule provisions 
of article XVIII, legislators concerned with metropolitan problems in 
the 102nd General Assembly decided to propose removal of certain 
provisions of article X, section three which seemed unduly restrictive. 
If this were done, then the people of metropolitan areas would be much 
more free to experiment with the use of the county as a service-rendering 
unit of government. 

Two basic revisions of section three seemed necessary. First, it was 
thought desirable to relax the popular vote majorities required for adop- 
tion in metropolitan counties of charters which would give the county 
exclusive power to perform certain municipal-type services and functions, 
such as water, sewer and rubbish disposal services. Second, it was thought 
desirable, in the light of judicial interpretations of section three, to 
draw a clear distinction, in the matter of required popular vote majorities 
for adoption, between charters which would only “alter the form and 
offices of county government,” and/or vest concurrent municipal powers 
in the county, and those which would vest exclusive exercise of municipal 
powers in the county. H.J.R. 18 seeks to accomplish these changes in 
section three of article X. 

The present section three requires that any charter or amendment 
“vesting any municipal powers in the county” be approved by a majority 
of those voting on the question (1) in the county, (2) in the largest 
municipality, (3) in the county outside the largest municipality, and 
(4) in each of a majority of the combined total of municipalities and 
townships in the county. 

H.J.R. 18 would make it possible for charters which alter the form 
and offices of county government and/or permit counties to exercise 
municipal powers concurrently with municipalities to be adopted by a 
simple majority of those voting in the county as a whole. The second 
important change proposed by H.J.R. 18 would permit counties of more 
than 500,000 population to adopt charters vesting municipal powers ex- 
clusively in the county with only the first three of the majorities now 
required by section three. 

The first of these changes seeks to remove the basis upon which the 
Supreme Court held that the 1934 Cuyahoga County charter required 
all four majorities for adoption. In the Krause case, discussed earlier, 
the Court held that any charter which sought to vest municipal powers 
in the county required all four majorities. The Court then further held 
that this charter did so, in that it sought to give a county council 
ordinance-making power, provided for initiative and referendum, and 
provided for establishment of a civil service commission and a county 
police force. H.J.R. 18 simply provides that so long as a county charter 
did not vest exclusive exercise of municipal powers in the county, only 
a simple majority in the county would be required for adoption. H.J.R. 
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18 further provides, by direct constitutional language, for initiative and 
referendum on al] matters the county might control by legislative action. 
As a protection to municipalities and townships, the proposed amendment 
further specifically declares that the exercise of any powers by munici- 
palities and townships shall prevail in cases of conflict with the exercise of 
the same powers by the county. 

The second change proposed by H.J.R. 18 is a frank effort to ease 
the process by which metropolitan counties might adopt charters vesting 
the exercise of municipal powers exclusively in the county. Such a charter 
for a county of more than half-a-million population would require 
favorable majority votes only in (1) the county, (2) the largest munici- 
pality, and (3) in the county outside the largest municipality. In 1956, 
this provision would have been applicable only in Cuyahoga, Hamilton 
and Franklin Counties. With the 1960 federal decennial census, Mont- 
gomery, Summit and Lucas Counties may possibly reach the half-million 
mark. 

H.J.R. 18 is in many ways a modest and limited effort to provide a 
more useful tool with which metropolitan areas might seek solution to 
their own local government service problems, and with which the people 
of any county, if they wish, may reorganize their county government. 
It contains no mandate that any county even consider framing and 
adopting a charter. With the exception of certain requirements for 
charter content, largely to protect the state’s interest in county duties 
and functions, the people of the counties would be free to set up what- 
ever form and organization they deemed desirable. They would be 
free also to endow the county government with many, few or no 
municipal powers. Although the popular vote majority requirements 
would be eased somewhat for the largest counties, the three majorities 
still required would continue to provide substantial barriers to a central- 
city majority attempting to ride rough-shod over an_outlying-area 
minority. 

It may be noted that the amendment proposed by H.J.R. 18 would 
make possible, as a by-product, extensions of popular democratic control 
over certain local government services where such do not now exist. To 
the extent that a county home-rule charter provided for county-wide 
administration of certain services, the people of the county as a whole 
would be able to exercise a voice in the supervision of those services. 
For example, if water distribution were made a county-administered 
service, the people living in suburbs or unincorporated areas around a 
central city who are now all but dependent on the central city for water 
would be able to exercise a more effective influence in matters relating 
to their water supply. 

The adoption of H.J.R. 18 by the state’s electors in November 
1957 provides a rough measure of the degree of popular desire for 
experimentation with local government forms and distribution of powers 
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as possible ways of dealing with metropolitan area problems. 


2. Metropolitan Federations—H.J.R. 24. 


Among proposals for restructuring local government in metro- 
politan areas, the federation of existing local governmental units into 
some kind of “union” for specified purposes has found favor in many 
quarters.° H.J.R. 24 proposes to add a section five to article X of 
the Ohio constitution to enable the people of the state’s metropolitan 
areas to form such federations if they wish. H.J.R. 24 also proposes to 
add a section six to article X, which would subject the exercise of 
municipal-type powers by either counties or metropolitan federations to 
the same constitutional limitations applying to the exercise of such 
powers by municipalities. 

One of the major attractions of the metropolitan federation is that 
it can be formed without disturbance of existing local governmental units. 
Furthermore, such federations offer a considerable degree of flexibility 
in that they may be assigned one or many functions and duties by one 
or more of the component units, to be exercised in all or part of the area. 
An objection sometimes raised is that a metropolitan federation would 
be simply one more unit of local government added to the already con- 
fusing conglomeration of units existing in metropolitan areas. 

Most students of metropolitan area problems see the metropolitan 
federation as a device not only for performing services and functions 
through a common administration for a number of municipalities and 
townships within a county, but also for bridging county lines to perform 
such services and functions on a need-area basis, Its capacity to serve 
as an inter-county service agency for certain purposes is advanced as one 
of its chief advantages. The federations which would be possible in 
Ohio, however, if the amendment proposed by H.J.R. 24 is adopted, 
would be composed only of governmental subdivisions within single 
counties or parts of single counties, As originally proposed in the House 
of Representatives, H.J.R. 24 would have provided for inter-county 
federations. Such a change from existing patterns was regarded by many 
members of the Gengral Assembly as too drastic, and the proposal, as 
finally adopted by both houses, does not contain the inter-county feature. 

Under the amendment proposed by H.J.R. 24, any county or part 
of a county containing a city of more than 50,000 population according 
to the last preceding federal decennial census could be formed into a 
metropolitan federation. If the entire county were to be included in the 
area, all units of local government would be members, including the 
county unit. If less than an entire county were to be included, the county 





® Among the most recently formed metropolitan federations in the United 
States is that activated by vote of the people of Dade County, Florida, in the 
spring of 1957. This charter assigns to the federation government a limited 
number of governmental service functions to be performed for the City of Miami 
and other local units existing in the area. 
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could not be a member. Provision is made for the addition of munici- 
palities or townships to the federation after it is formed, but no specific 
provision is made for the later inclusion of the county unit. Since the 
component units would not participate as such in the federation govern- 
ment, the specification of units composing the federation would do little 
more than determine its geographic extent. 


Metropolitan federations set up under H.J.R. 24 would be con- 
stituted by locally drafted charter, submitted by a charter commission to 
a vote of the people of the area to be included. Action for a charter com- 
mission could be initiated in one of three ways: (1) by two-thirds vote 
of the legislative authority of the most populous city; (2) by two-thirds 
vote of the board of county commissioners; or (3) by petition signed 
by a number of electors of an area specified to be included, the number 
to be not less than ten per cent of the electors in that area who voted 
for the office of governor at the last preceding general election. 

A proposal for the formation of a federation charter commission 
would be submitted to a vote of the electors in the area to be included 
at the next general or primary election occurring not less than ninety 
days following the adoption of the submitting resolution. The same 
ballot submitting the question would also provide for the election of the 
commission, providing a majority of those voting favored the com- 
mission. The commission would consist of fifteen members, elected at 
large from the area proposed for federation. Candidates would be nomi- 
nated by petition, and the fifteen receiving the highest number of votes 
would be declared elected. Not more than seven candidates from the 
same municipality or township could be declared elected. 

H.J.R. 24 specifies certain provisions required to be included in 
federation charters and also specifies certain elements which may be in- 
cluded if the commission wishes. Such a charter must provide for the 
form of government of the federation, determine which offices shall be 
elective, and specify the manner of their election, ‘The charter must also 
designate the powers vested in the metropolitan federation, and specify 
the duty or duties it is to perform. Popular election of both the principal 
executive officer and the officers exercising legislative authority must be 
provided. Provision must be made for participation by the federation in 
the distribution of the revenues of the component units to the extent that 
powers and duties of those units are delegated to the federation. 

A metropolitan federation could be given any powers vested by the 
State constitution or laws in townships and municipalities, and where the 
federation is to encompass an entire county, any powers vested in counties. 
The federation is to be strictly limited to the exercise of designated 
powers. A federation charter may provide for either concurrent or ex- 
clusive exercise by the federation of any or all of the designated powers 
in any part or all of its area, Provision is to be made in federation 
charters for succession by the federation to township, municipal or county 
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rights, property and obligations incident to powers of such units vested 
in the federation. 

Three popular vote majorities would be required for adoption of a 
metropolitan federation charter or charter amendment: (1) in the entire 
area proposed for federation; (2) in the most populous city; and (3) in 
the territory outside the most populous city. Amendments to a federation 
charter could be proposed either by the federation legislative authority 
on its own initiative, or by that authority mandatory upon popular petition. 

Provision is made in the proposal of H.J.R. 24 for addition of units 
within the same county to an existing federation. Units eligible for 
addition would be townships or municipalities, Both consent of the 
legislative authority of the federation and a favorable popular vote in 
the unit proposed for joining would be required for addition of such a 
unit to a federation. 

The amendment proposed by H.J.R. 24 is to be submitted to the 
electors of Ohio in the general election of 1958. This schedule, which 
was placed in the proposal during the last-minute negotiations sur- 
rounding a conference committee report, separated the voting of H.J.R. 
24 from that on H.J.R. 18. 

3. Sale of Municipal Water and Sewer Services—H.J.R. 34." 

The amendment to the state’s constitution proposed by H.J.R. 34 
was originally designed simply to remove an existing constitutional limita- 
tion on the amount of water and sewage service a municipal utility is 
permitted to sell outside its boundaries. Under present provisions of 
section six, article XVIII of the state constitution, a municipality 
operating a utility is forbidden to sell outside its boundaries more than 
fifty per cent of the total product of the utility sold within its boundaries. 
H.J.R. 34, as finally adopted by the 102nd General Assembly would 
remove this limitation in respect to water and sewage service. 

During its legislative course through the General Assembly, how- 
ever, H.J.R. 34 acquired several additional features. The significant 
language added to the proposal would appear to give the General 
Assembly power to regulate the sale and delivery of the service of any 
municipal utility outsjde its boundaries, including water and sewage 
service. Presumably this provision might mean state regulation, in the 
matter of rates and otherwise, of such municipal utility service sales 
through the Public Utilities Commission. 

Because of the addition of this feature to the proposed amendment, 
the primary source of support shifted drastically. In its original form, 
the proposal was supported by the large municipalities of Ohio. As finally 
proposed, the amendment at this writing was being subjected to heavy 
opposition from the large municipalities. 








10 The procedure by which H.J.R. 34 was adopted was held to be fatally 
defective; the Secretary of State was enjoined from further action on H.J.R. 34 
and a writ of mandamus to force submission to the electors was disallowed. 
Leach v. Brown, 167 Ohio St. 1, 145 N.E. 2d 525 (1957) [Editor’s note]. 
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The background of H.J.R. 34, as adopted, involves a familiar 
metropolitan problem in Ohio. Some metropolitan central cities have 
used the sale of water and sewage services to outlying unincorporated 
areas and suburban municipalities as weapons in an effort to bring about 
annexations of those areas to the central city. High rates, plus the im- 
posing of strict conditions for extensions of service have been the tools 
used in this effort. In cases where the central city has had something 
approaching a working monopoly over water supply sources, the effort 
has met with some success, although not without recriminations from 
suburban areas, The subjecting of such sales to state regulation through 
general law, as would be authorized by H.J.R. 34, would possibly bring 
an end to the use of this device as an annexation lever. It would pre- 
sumably be possible, under the amendment proposed by H.J.R. 34, for 
the General Assembly to authorize the Public Utilities Commission to 
require extensions of services under certain circumstances, as well as to 
regulate rates charged. 


4. An Omnibus Metropolitan Area Act—H. B. 791 

In H.B. 791, the 102nd General Assembly undertook to accom- 
plish three objectives deemed desirable for metropolitan areas. This bill 
also contains an amendment to section 305.02 of the Ohio Revised Code 
requiring a county commissioner appointed to fill a vacancy to be of the 
same political party as that of the member whose position became vacant. 
This provision would of course apply to all counties. 

First, H.B. 791 enlarges the board of county commissioners in any 
county with more than a million population from three to five. At 
present, this provision will affect only Cuyahoga County. The two 
additional commissioners to be elected in Cuyahoga County will be chosen 
in the November, 1958, election. 

Second, two new sections of the Ohio Revised Code, sections 305.29 
and 305.30, were enacted to permit any board of county commissioners 
to employ a county administrator, to serve as “the administrative head of 
the county under the direction and supervision of the board.” The 
duties of the county administrator, although some are specified in section 
305.30, would largely be determined by the commissioners. The pur- 
pose of these provisions is primarily to allow the commissioners of large 
counties, if they wish to do so, to focus administrative responsibility for 
the county’s business in a single individual responsible to the commis- 
sioners. Any county, however, could employ an administrator if it chose. 

Third, sections 307.15 and 307.16 of the Ohio Revised Code were 
amended to permit county commissioners and the legislative authorities of 
other units of local government a broadened authority to contract for 
the provision of local government services and for the exercise of powers. 
Under these provisions, 2 governmental subdivision may contract with 
the county for the latter to perform virtually any function that sub- 
division is authorized to perform. The contractual arrangements made 
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possible by the combination of earlier law and the enactments in H.B. 
791 provide a device by which the various individual governmental units 
in a metropolitan area might contract with the county to supply many 
of the services those units now supply individually. For example, if the 
county commissioners were agreeable, one or more small municipalities 
might contract with the county to supply police protection or rubbish 
collection service. 

In addition to the contractual arrangements now possible among 
units within the same county, H.B. 791 also directly authorizes boards 
of county commissioners in two or more counties to contract with each 
other or to create joint agencies for the exercise of any power, the per- 
formance of any function, or the rendering of any service within the 
power of a board of county commissioners. 

The possibilities of these contractual agreements among govern- 
mental units in metropolitan areas is a little-explored field for potential 
solutions to some metropolitan area problems. While some intergovern- 
mental contracting has taken place in Ohio, it is possible that a great 
deal more could be accomplished through this device than has been 
undertaken. When viewed as a whole, the authority already granted by 
the General Assembly to local units to enter into contracts with one an- 
other for various purposes forms a pattern whereby the people of a 
metropolitan area may, if they choose, broaden the base from which 
virtually any municipal-type service or function is to be administered. 
That such arrangements call for a high degree of cooperation among 
governmental units is clearly recognized. It is safe to say, however, 
that if the people of those units are sufficiently aware of needs, and if the 
demand for solutions to problems is sufficiently strong, ways of achieving 
the necessary cooperation are likely to be found. 


5. Unfinished Business 
It is all but certain that the 103rd General Assembly in 1959 will 
face a large number of legislative proposals designed to deal with various 
phases of metropolitan area problems. One of these problems without 
doubt will involve revision of the annexation laws of the state. The 
102nd General Assembly in 1957, under the leadership of certain mem- 
bers of the new House Standing Committee on Metropolitan Areas, 
undertook a modest revamping of the annexation laws. Their efforts 
were embodied in H.B. 703, which was advanced to the House floor 
from among some eight other bills relating to annexation. H.B. 703 
was passed by the House, was considered and recommended for passage 
by the Senate Committee on Municipal Affairs, but died at the end of 
the session when the Senate Rules committee failed to give it a place on 
one of the several “jitney” calendars which were dealt with in the 

Senate during the closing hours of the session. 
Among the major changes included in H.B. 703 was a provision 
which would have permitted business firms and private corporations to 
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sign annexation petitions. Under present law, only resident adult free- 
holders may sign such petitions. The proposed change would have elimi- 
nated both the residency and freeholding qualifications by specifying 
that the group of persons authorized to petition for annexation must be 
“owners.” This alteration also would have had the effect of permitting 
non-resident developers of residential housing to petition for annexations. 

The bill would have reduced somewhat the time lapses now re- 
quired between various stages of the annexation process, The annexation 
of unincorporated territory to a municipality upon petition by the munici- 
pality would have been made somewhat easier by a change in the require- 
ment for popular vote. Where a vote must now be taken on the question 
in the entire “unincorporated area of the township,” the change would 
have limited the vote to the area proposed for annexation. The bill also 
would have reduced from five to two years the waiting period required 
after an unsuccessful effort by a municipality to annex unincorporated 
territory, before a new annexation petition could be filed by the 
municipality. 

While these provisions and others of lesser importance in H.B. 703 
did not constitute a major overhauling of the annexation laws, their 
overall effect would have been to ease the process somewhat and to 
shorten the time for its operation. Since the annexation of unincorporated 
territory to municipalities in metropolitan areas is one of the major points 
of focus for interest in metropolitan problems, it can be said safely that 
the provisions of H.B. 703, along with many others related to the prob- 
lem, will come before the 103rd General Assembly. 

Also reflective of unfinished business in the metropolitan area public 
policy field was the adoption at the end of the 102nd General Assembly 
of three resolutions requesting the Legislative Service Commission to 
make studies and report findings relating to metropolitan affairs. H.R. 
112 requested the continuation of general study of metropolitan area 
problems begun at the direction of the 101st General Assembly. H.R. 93 
requested inquiry into the problem of overlapping municipal income taxa- 
tion. H.J.R. 47 requested study of the possibility of provision by the 
General Assembly of alternative forms of county government. At its 
first meeting after ajournment of the 102nd General Assembly, the 
Legislative Service Commission combined these three resolutions into a 
single project for inquiry by a study committee headed by Senator Fred 
L. Hoffman (R-Hamilton Co.). 

At this writing, the exact scope of the study had not yet been defined 
by the study committee, although several possibilities were clear. Interest 
in alternative forms of county government arises from an unused pro- 
vision of article X of the constitution which empowers the General 
Assembly to provide alternative forms from among which the electors 
of a county might choose the one deemed most desirable. There was 
some interest in this device as a possible further extension of alternatives 
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for strengthening county government in metropolitan areas during the 
102nd General Assembly. One bill, H.B. 636, was introduced to ac- 
complish this purpose, but it failed to emerge from the House Metro- 
politan Areas Committee. 

The question of overlapping municipal income taxation raises many 
troublesome problems relating to the whole field of intergovernmental 
fiscal relationships and local government financing in metropolitan areas. 
Under the general instruction to continue the study of metropolitan area 
problems, the study committee and the Service Commission staff are 
likely to explore further the question of relationships among local govern- 
ments specifically, the laws relating to annexation, incorporation, con- 
solidation and dissolution of governmental units. 


III 


SUMMARY 


Although the 102nd General Assembly was the first to give metro- 
politan area problems at least tentative treatment as an independent area 
of public policy, the legislators showed little if any inclination to try to 
“solve” those problems by direct state action, Indeed, there was little 
evidence of strong demand from any of the metropolitan areas for 
specific state action to solve specific problems. 

The constitutional amendments proposed and the statutes enacted, 
however, form an identifiable policy pattern. The basic objective clearly 
was to supply the people of the state’s metropolitan areas with authority 
to deal in a fairly wide variety of ways with whatever problems they 
might later identify. For example, if both H.J.R. 18 and H.J.R. 24 are 
approved by the state’s electors, the people of any metropolitan area 
wishing to broaden the base for the provision of local government services 
may undertake either the drafting of a home-rule county charter or the 
formation of a metropolitan federation. If they should desire to ac- 
complish much the same objective without disturbance of existing local 
government patterns, they may utilize the provisions of H.B. 791 au- 
thorizing a wide variety of intergovernmental contracts. 

It is possible, of course, that state policy in the future may shift to 
an assumption by the state of greater responsibility for solution of specific 
metropolitan area problems. At present, however, the major responsi- 
bility for identifying metropolitan area problems, for analyzing their 
nature, and for devising specific solutions rests firmly in the metropolitan 
areas themselves. 
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STATE INHERITANCE TAXES 
INTERSTATE CONFLICTION, 
CONFUSION, CONFORMITY 


Death taxes are not new. Some form of taxation at death or impost 
was levied by the early Egyptians in the Seventh Century Before Christ 
and has been perpetuated by the Romans, the nations of Europe, and the 
United States.1 With the exception of Nevada, all the states of the 
United States have death tax legislation.” 

The term “death taxes” is a general term. It may include either 
‘“Snheritance” tax, “succession” tax, “estate” tax, or “transfer” tax. The 
incidence of tax in the inheritance tax is imposed on the privilege of 
receiving, whereas the incidence of the estate tax falls on the decedent’s 
estate.® The death tax is not a property tax, but an excise tax,* and re- 
lates to the transmission of the property from the dead to the living. 
This right to transmit property is not a natural right but is one created by 
statute.© Thus the sovereign states may impose various restrictions or 
limitations on the right to receive or transmit property. 

Suppose for a moment that a resident of state A dies in state B and 
includible in his estate are real property located in states A, B and C, 
tangible personal property located in states A, B and D, and intangible 
personal property located in states A, B, E, F and G. Assuming all these 
states have some form of death tax, which one will have “jurisdiction” 
to tax? State A may claim that the decedent was domiciled in A and 
therefore “we have jurisdiction to levy a death tax”; state B may like- 
wise claim jurisdiction by means of domicile; state C may claim, “we 
have afforded protection and rights to the realty located in our state,” 
and thereby claims jurisdiction to levy a death tax; states D, E, F and G 
may claim jurisdiction to tax on the basis of “physical situs” or “business 
situs” within their respective states, and on that basis attempt to levy a 
death tax. 

Is it possible for all these states to tax the particular property in de- 
cedent’s estate, or will the incidents of tax be restricted to one state? If 
all the states may establish a sufficient nexus to levy a death tax, is there 
any possible solution that will limit or reduce the tax burden on decedent’s 
estate? 

The purpose of this paper is to digest the basic conflicts of juris- 
diction to levy a death tax based on domicile and situs, to interpret the 
failure of the courts to reconcile these conflicts and to analyze the possi- 





1In re Inman’s Estate, 101 Ore. 182, 199 Pac. 615 (1921). 

2 CCH, Inn. Est. anp Girt Tax Rep. $1100. 

3 See Bowe, Tax PLANNING For ESTATES (1955). 

4 Keeny v. New York, 222 U.S. 525 (1911). It may be made a property tax 
by state constitution; 3 CLEv.-Mar. L. Rev. 65 (1954). 

5 U.S. v. Perkins, 163 U.S. 625, 627 (1896). 
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ble solutions to the dilemma emphasizing the reciprocal agreements be- 
tween the states. 


INTERSTATE CONFLICTS AND LIMITATIONS— 
DousLe DomiciLe? DousB.e Srrus? 


That a state must have jurisdiction of the subject matter in order to 
tax is elementary law. The basic conflict arises over the question of what 
indicia will constitute jurisdiction, “Domicile”’® and “situs” are, sub- 
stantially, the foremost indicia a state will seek in order to impose a 
death tax.® 

Whether or not a decedent is a resident or domiciliary® of a certain 
state is a question of fact.’° Existing domicile, whether of origin or by 
selection, continues until a new one is acquired."? Two factors must be 
present to effectuate a change of domicile: (1) intention to acquire a 
new domicile and (2) actual change of residence.’* Some factors that 
a court may use in determining a decedent’s domicile are actual residence, 
church affiliations, club membership, deeds, actual time of residence, 
principal place of business, or place where decedent worked.%* As a 
result, two states might claim that a decedent was domiciled in their 
respective states at the same time; consequently each state might claim 
jurisdiction to tax.’ This notion might produce harsh death tax con- 
sequences, As a matter of fact, it could reduce the assets of an estate to 
a negligible size if enough states should levy their death taxes. 

The other basis for a state to claim jurisdiction sufficient to authorize 
the levy of a death tax is situs. Hence we denote an interplay between 








6 The word “domicile” comes from the Latin word domus meaning home or 
dwelling. Minick v. Minick, 111 Fla. 469, 478, 149 So. 483, 487 (1933). 

7Latin meaning situation or location. Heston v. Finley, 118 Kan. 717, 236 
Pac. 841 (1925). 

8 This statement is based upon a synopsis of many articles and cases. 

® Domicile and residence are used interchangeably. CCH, Inn. Est. AnD GIFT 
Tax Rep. $1425. 

10 Beate, CONFLICT OF Laws, §15.2 (1935). 

11 Feehan v. Trefry, 237 Mass. 169, 129 N.E. 292 (1921). 

12 Hufman v. Lacksinger, 190 Wis. 97, 208 N.W. 913 (1926); In re Moir’s 
Estate, 207 Ill. 180, 69 N.E. 905 (1904); A, living in Washington City, voting in 
Ohio and intending to return to Ohio, was held to be domiciled in Ohio. Hill v. 
Blumenberg, 19 Ohio App. 404 (1924); see also Est. of E. Dorrance, 309 Pa. 151, 
163 Atl. 303 (1932) and 115 N.J. Eq. 268, 170 Atl. 601 (1934); BEALE, op. cit. supra 
note 10. 

13 For a discussion of these factors, see CCH, Inn. Est. ann Girt Tax Rep. 
91425; see also 3 CLev.-Mar. L. Rev. 65 (1954). 

14 Texas v. Florida, 306 U.S. 398 (1939); Est. of G. E. Hartman, 70 N. J. 
Eq. 664, 62 Atl. 560 (1906). “[A] man... can have only one [domicile] for the 
purpose of succession. ... [T]he absurdity would be monstrous, if it were possible, 
that there should be a competition between two domiciles as to the distribution of 
the personal estate.”” Somerville v. Lord Somerville, 5 Ves. 750, 31 Eng. Repr. 31 
(Ch. 1801). 
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the words situs and domicile in certain circumstances. An important 
distinction must be made at this time. Whether a state will be able to 
conclude that it has a sufficient contact with the subject matter to be 
taxed will turn on the type of property in the decedent’s estate—real 
estate, tangible personalty or intangible personalty. The situs of real 
estate, without further complications of fact, is the state in which it is 
located.’ The situs of tangible property generally is in the state of 
physical location, and this may be a state other than where decedent was 
domiciled.*® Intangible personal property might have a “fictional” situs 
in the domicile of the decedent as well as an “actual” situs in the state 
where it is found, In determining whether intangible personalty may be 
taxed in a state of actual situs other than the decedent’s domicile, the 
courts will consider whether or not the transfer of such intangibles was 
protected by the direct contact with the laws of that state. The term 
“business situs” is used in describing the contact that intangibles have 
with the taxing state. Thus where the intangible personalty is found to 
have acquired a business situs in a certain state, that state may levy its 
tax. Some of the elements which the courts may consider in determining 
business situs are: (1) physical presence of property in the taxing state; 
(2) property employed in carrying on business in the taxing state; (3) 
resident agent in the taxing state; (4) debtor residing in the taxing state; 
and (5) trust located and administered in the taxing state.** 

The problems facing the courts in this area are of no small im- 
portance. To assist in analyzing the problem of interstate conflicts and 
limitations of jurisdiction in the area of death taxes, it will be helpful 
to divide the discussion into two separate categories, First, where a de- 
cedent’s estate is subject to a tax being levied by a non-domiciliary state. 
Second, where the domicile of the decedent is not in question, but the 
estate is subject to a tax being levied on a non-domiciliary state. 


Domiciliary—Resident State: Vexation of Double Domicile 

Returning to the problem of the decedent domiciled in state A with 
real property located in States A and B includible in his estate, it seems 
clear that state A may levy a death tax upon the transfer of the real 
estate located in state A, while state B may not levy a tax on that 
property.’® Similarly, state B may not tax the devolution of realty out- 
side its jurisdiction. However, if the real estate interest of the decedent 
is in the form of a mortgage, shares of stock of a real estate trust or a 
similar type of property interest, some courts may have trouble in de- 
ciding first whether the interest is realty or personalty and if personalty, 





15 Union Refrigerator Transit Co. v. Kentucky, 199 U.S. 194, 204 (1905). 

16 Frick v. Pennsylvania, 268 U.S. 473 (1924). 

17 For an excellent analysis of business situs, see LAND, TRUSTS IN THE 
ConFLict oF Laws, §50.2 (1940). 

18 Louisville and Jeffersonville Co. v. Kentucky, 188 U.S. 385 (1903); Union 
Refrigerator Transit Co. v. Kentucky, supra note 15. 
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whether it is within their taxing jurisdiction.’® Thus a Maine court, 
following the rule of /ex rei sitae, held that a realty trust composed 
solely of real estate was real property and not personal property; there- 
fore only the state of actual situs was authorized to tax, irrespective of 
decedent’s domiciliary state.2” Where real estate was sold and the pro- 
ceeds were distributed pursuant to instructions in a will, it was held that 
the interests of those beneficiaries who died before the real estate was 
sold was intangible personal property, not real property." Although 
decedent’s real estate may be outside the domiciliary jurisdiction, state A 
may nevertheless be able to derive some revenue by taxing the transfer.” 


1. Tangible Personal Property 
The development of the death tax in the area of tangible personal 
property has been more complex than that of real property. Continuing 
with the hypothetical problem where the decedent domiciled in state A 
has tangibles located in States A and D, we again ask, “Which of these 
states may tax?” In 1925 the United States Supreme Court handed 
down the famous decision of Frick v. Pennsylvania, relating to the 
taxable jurisdiction of tangibles. In that case, the Supreme Court held 
that a domiciliary state did not have sufficient jurisdiction to exact an 
inheritance tax on the transfer of tangible personalty situated in another 
state. The court compared the tangible personal property to “immovable 
realty” and gave to the Frick Art Collection a single situs. Before this 
decision, the maxim mobilia sequuntur personam had been followed and 
thereby a domiciliary state could tax the tangible personalty located in 
another state. It was thought that the situs of tangibles followed the 
domicile of their owner. However, those state decisions were not strictly 
confined to tangibles like a ring or a car, But it now seems to be 
thought that the situs of tangibles may become detached from that of 
their owner, 
When a state reaches beyond its borders and fastens upon 
tangible property, it confers nothing in return for its exaction. 
Since the state of location has all but complete dominion over 
the physical objects sought to be measured for tax... no other 
state can offer quid pro quod.”* 








19 CCH, Inu., Est. ann Girt Tax Rep. $90,408 (North Carolina Attorney 
General opinion holding an oil lease on property in state B to be realty and out- 
side state A’s taxing jurisdiction) ; see also 1921 Ohio Op. Atty. Gen. 209. 

20 Bates v. Judge of Probate, 131 Me. 176, 160 Atl. 22 (1932). But where 
corpus of trust contained both realty and personalty, the court considered property 
as intangible, and held that the domiciliary state may tax. In re Stephenson’s 
Estate, 171 Wis. 452, 177 N.W. 579 (1920). 

21 Haas v. Holman, 143 Ore. 141, 21 P. 2d 795 (1933); but see Matter of 
Estate of Swift, 137 N.Y. 77, 32 N.E. 1096 (1893). 

22 See further discussion under INTANGIBLE PERSONAL Property, infra. 

23 268 U.S. 473 (1924). 

24 Treichler vy. Wisconsin, 338 U.S. 251, 256 (1949), citing Frick v. Penn- 
sylvania, supra, note 23. 
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The Frick decision then stands for the proposition that only the state 
where tangible personal property is permanently kept is the proper taxable 
situs of that property, thus denouncing the maxim of mobilia sequuntur 
personam in the area of tangibles. Before this notable decision, estates 
here had been burdened with double taxation—the state of domicile and 
the state of actual situs both levying a death tax. 

A problem arises in applying the Frick doctrine where two states 
disagree as to whether certain property is classified as tangible or intangi- 
ble. In Blodgett v. Silberman,” Connecticut, the domiciliary state, 
claimed that cash in a safe deposit box in New York was intangible 
property and thus taxable by Connecticut by applying the mobdilia maxim; 
New York, on the other hand, insisted the property was tangible. The 
Supreme Court ruled in favor of New York by applying the Frick 
doctrine. 

Whether or not the tangible personalty is permanently located in 
the taxing state is another element in determining situs. If the property 
were loaned for a short time or if it were transitory, one would expect 
the domiciliary state to retain the taxing authority to the exclusion of a 
“physical situs” state.?® 

Briefly, the determination of whether State A or State D may exact 
a death tax is limited to the location or situs of the tangibles. One state 
may tax; two states may not tax. However, double domicile remains a 
concealed threat to the notion of single taxation. 


2. Intangible Personal Property 

Jurisdiction to impose death taxes with respect to intangible per- 
sonalty “has been the subject of protracted and violent controversy”.”” 
At this juncture, domicile and situs become heterogeneous and a new 
path emerges—multiple taxation. Since this subdivision is quite complex 
and involved, part of the topic will be discussed under the heading 
Non-domiciliary—Non-resident State. With an effort to focus the dis- 
cussion on the decedent resident of State A with intangibles located in 
various states, the impact of the mobilia sequuntur personam doctrine 
discussed in connection with the Frick and Blodgett doctrines will be 
analyzed. 

Those cases held that State A, the domicile of the decedent, may 
include intangibles with a “physical” or “business” situs in States D, E, 
F and G in the taxable estate of our imaginary decedent. About 1930 a 
series of cases began holding that intangibles were taxable only by the 
state of domicile. Farmers Loan and Trust Co. v. Minnesota® set the 








25 288 U.S. 1 (1927). 


26 City Bank Farmers Trust Co. v. Schnader, 293 U.S. 112 (1934); Frick v. 
Pennsylvania, supra, note 23; Union Refrigerator Transit Co. v. Kentucky, supra, 
note 15; LAND, TRUST IN THE CONFLICT OF LAws (1940). 

27 MAGILL AND MAGuIRE, CASEs ON TAXATION, 540 (4th ed. 1947). 

28 280 U.S. 204 (1930). 
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pace by indicating that double taxation should be stopped. In the same 
year, Baldwin v. Missour?® restricted the taxing power over notes and 
bonds to the domicile of the creditor which was considered to be the 
situs of the debts. The effect of these decisions was to overrule many 
previous decisions which had allowed double taxation.*° Then in 1932, 
the United States Supreme Court in First National Bank of Boston v. 
Maine," held that shares of stock of a domestic corporation owned by 
a nonresident were not taxable by the state of incorporation, but only by 
the state of decedent’s domicile. The court reserved comment on possi- 
ble “business situs” saying, “we do not overlook the possibility that shares 
of stock, as well as other intangibles, may be so used in a state other than 
that of the owner’s domicile as to give them a situs analogous to the 
actual situs of tangible personal property.” 

Further analysis of this problem will be dealt with later, but it seems 
clear by these holdings that State A, if it holds itself to be the domicile of 
the decedent, has jurisdiction to levy a death tax on the intangibles in the 
decedent’s estate notwithstanding their situs in another jurisdiction. Then, 
if State B holds itself also to be a domiciliary state, it could also levy a 
death tax. 

One famous case that seems to be appropriate to mention in con- 
clusion is Estate of E. Dorrance.** Dr. Dorrance, whose total estate was 
approximately $115,000,000, was considered by the Pennsylvania Courts 
to be a resident of Pennsylvania. His estate was assessed an inheritance 
tax of approximately $17,000,000. New Jersey thought Dr. Dorrance 
was a resident of their state also, and levied their death tax of approxi- 
mately $15,000,000. Five times this case was appealed to the United 
States Supreme Court and five times the Court refused to take jurisdiction 
of the case, The estate consisted chiefly of intangible personal property ; 
thus the principles and rules heretofore pronounced would pull into each 
state substantially the entire estate for purposes of death taxation. Of 
course, if realty or tangibles had been considered, domicile alone would 
not be sufficient to empower a state to levy death taxes on the decedent’s 
whole estate. 

It doesn’t take much imagination to see how an estate could be 
reduced to a negligible amount by adherence to the Dorrance case. The 
various suggestions offered to alleviate this multiple tax burden will be 
interpreted later in this paper.** 


Nondomiciliary—Nonresident State: Vexation of Double Situs 
Turning to the incidence of tax that attaches to a state claiming 





29 281 U.S. 586 (1930). 

80 Kidder cites 33 cases holding physical presence in a taxing state to be 
sufficient nexus for levying an inheritance tax regardless of decedent's domicile. 
Kipper, STATE INHERITANCE TAX AND TAXABILITY OF TRUSTS (1934). 

31 284 U.S. 312 (1932). 
32 309 Pa. 151, 163 Atl. 303 (1932) and 115 N.J. Eq. 268, 170 Atl. 601 (1934). 
383 See SOLUTIONS OTHER THAN RECIPROCITY, infra. 
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jurisdiction based on situs, it will now be assumed that the domicile of the 
decedent is fixed in one state. 

Resuming the reference in our hypothetical fact situation where A 
is the domiciliary state and B is the nondomiciliary state, could State B 
levy a death tax upon the succession to real estate located in State A? 
Much of what was said previously under Domiciliary State relative to 
real estate will apply to this discussion. In Matter of Estate of Swift,** 
the New York court rejected the argument posed by counsel advocating 
the acceptance by the court of the equitable conversion doctrine. In that 
case, “neither the doctrine of equitable conversion of bonds, nor any 
fiction of situs of movables can have any bearing upon the question under 
advisement.”*” Some states have adopted this view while others have re- 
jected it.°® This could easily lead to an estate being taxed by two dif- 
ferent states. If State B, where the land lies, rejects the argument, it 
will claim that the real estate is still within its jurisdiction and levy a 
tax. At the same time, State A, the domiciliary state, by accepting the 
doctrine, will base a claim on the modilia maxim governing intangibles 
and levy a tax. In a recent Maryland Attorney General Opinion, it was 
held that real estate in Maryland which was directed to be sold by the 
will of a nonresident decedent was not, under the theory of equitable 
conversion, relieved from the Maryland Inheritance Tax.*’ Again we 
note that if realty is the subject matter in question, only the state wherein 
the realty lies may levy the death tax upon that part of the estate; but 
if the equitable conversion doctrine is considered, a conflict of jurisdiction 
to tax may arise. 


1. Tangible Personal Property 

Where the decedent domiciled in State A dies owning tangible 
personalty in State B, the emphasis is placed on whether or not State B 
may levy a death tax based on the “physical situs” of the property. It was 
concluded earlier that State A was not the proper state of jurisdiction to 
tax, but is State B the proper taxable jurisdiction? In City Bank Farmers 
Trust Co. v. Schnader,** where the facts were the converse of the Frick 
case, the Supreme Coprt adhered to the rule that the situs of tangibles 
may become divorced from the domicile of the owner thereof and be 
taxed solely by the state of “physical situs.” Like the Frick case, the 
Schnader case was concerned with an art collection. But in the latter 
case the collection was claimed to be subject to a death tax by the state 
of situs, while in the former case the collection was alleged to be taxable 
by state of domicile. Both cases resolved the conflicts in favor of the 
state of situs. Whether or not the state attempting to levy the tax is the 








34 137 N.Y. 77, 32 N.E. 1096 (1893). 

35 J bid. 

36 CCH, Inu. Est. anp Girt Tax Rep. $1605 A. 
37 CCH, Inu. Est. ano Girt Tax Rep. $18,472. 
38 293 U.S. 112 (1934). 
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state of situs will depend upon whether the tangible personalty is perma- 
nently or temporarily located in a certain jurisdiction.*” 

Thus a general rule evolves with respect to tangibles: regardless of 
decedent’s domicile, if the tangible personalty within his estate acquires a 
physical situs in a given state, that state and only that state may levy a 
death tax on that property. 


2. Intangible Personal Property 

The most controversial area involves the taxability of intangible 
personalty by a nonresident state. This problem is represented by the 
assumption previously presented where a domiciliary decedent of State A 
owns intangibles located in States E, F and G. We have seen that 
State A could include all of the intangibles in the decedent’s estate for 
the purpose of measuring its death tax. Could States E, F and G also 
levy a-death tax on those intangibles located within their respective 
jurisdictions? 

Some background would be helpful in understanding the difficulty 
presented by this hypothetical situation. In 1903 the United States 
Supreme Court, through its decision in Blackstone v. Miller,*® held that 
New York could impose a death tax on bank deposits located in that state 
and owned by a domiciliary of Illinois. Here the Court squarely faced 
this issue of double taxation. Mr. Justice Holmes said: “No doubt this 
power on the part of two states to tax on different and more or less 
inconsistent principles leads to some hardships . . . but these inconsistencies 
infringe no rule of constitutional law.” He did not believe that it was 
the duty of the Supreme Court to alleviate all economic hardships created 
by the states. This overlapping of two heterogeneous bases for juris- 
diction to tax, domicile and situs, caused double taxation until 1930, when 
Farmers Loan and Trust Co. v. Minnesota®’ overruled the Blackstone 
case. During this period it was thought that double taxation of intangibles 
was unconstitutional and that the only proper taxing jurisdiction was the 
domiciliary state‘? In Baldwin v. Missouri,“ an Illinois resident had 
cash deposits, bonds and notes in Missouri. The notes were secured by 
land located in Missouri, Missouri attempted to exact an inheritance tax 
on these intangibles, but the court held that Missouri did not have a 
sufficient nexus to tax based on business situs. Mr. Justice Stone dissented 
on the ground that there was a sufficient basis to permit Missouri to levy 
a tax. He mentioned that it afforded protection to the securities, that 
there was necessary resort to Missouri’s laws and that there was no proof 
that the securities had no business situs in that state. 





39 Supra note 26. Coins and bank notes in a safe deposit box might even be 
treated as tangibles, thereby invoking the Frick rule. Blodgett v. Silberman, supra 
note 25. 

40 188 U.S. 189 (1903). 

41 Supra, note 28. 

42 See LAND, op. cit. supra, note 26. 

43 Supra, note 29. 
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Then the state courts began to give a different twist to “business 
situs.” Some began to hold that where a trust was administered and 
located in State E, that state acquired the situs and could tax the succes- 
sion, whereas the domiciliary state could not tax.** 


In 1939 the Curry*® and Graves*® decisions, which reinstated the 
“pre-1930” rule were handed down, and once again double taxation of 
intangibles was allowed. In these cases, the settlor of a trust was domi- 
ciled in State A and the trust res was located and administered in State F. 
Mr. Justice Stone, speaking for the Court in the Curry case, stated: 

But when the taxpayer extends his activities with respect to his 

intangibles, so as to avail himself of the protection and benefit 

of the laws of another state, in such a way as to bring his person 

or property within the reach of the tax gatherer there, the 

reason for a single place of taxation no longer obtains, and the 

rule (mobilia sequuntur personam) is not even a workable 

substitute for the reasons which may exist in any particular case 

to support the constitutional power of each state concerned to 

tax. . . . It is undeniable that the state of domicile is not de- 

prived, by the taxpayer’s activities elsewhere, of its con- 

stitutional jurisdiction to tax and consequently that there are 
many circumstances in which more than one state may have 
jurisdiction to impose a tax and measure it by some or all of 
taxpayer’s intangibles.** 
This view seems to be midway between the two earlier doctrines in that 
the nondomiciliary state must establish some type of business situs in order 
to tax. 

Referring again to the hypothetical problem, State A could clearly 
tax; State E, if it is the place where securities are kept, where the trust is 
administered, or where business is conducted, could tax;**® State F, the 
domicile of that trustee, could tax.*? The domicile of the beneficiaries in 
either State E or F might sway an undetermined court. 

In 1942, Graves v. Schmidlapp™ held that the state (A) of domi- 
cile of the donor of a power of appointment may tax as well as the 
state (C) of domicilesof the donee. The intangible property was located 
in State A. Before this decision, state courts as well as the United States 
Supreme Court had held that where a trust was created and administered 
in State G in favor of a life beneficiary (resident of State A) who ex- 


44 MacClurkan v. Bugbee, 106 N.J.L. 192, 150 Atl. 443 (1930). 
45 Curry v. McCanless, 307 U.S. 357 (1939). 

46 Graves v. Elliot, 307 U.S. 385 (1939). 

47 Supra, note 45. 


48 Curry v. McCanless, supra note 45; Graves v. Elliot, supra note 46. See 
also New Orleans v. Stempel, 175 U.S. 309 (1899). 


49 67 A.L.R. 393 (1930). 





50 315 U.S. 657 (1942). 
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ercised a power of appointment upon death, State A could not impose a 
succession tax upon the transfer.*? 

One further loophole the Supreme Court closed was the right of a 

nondomiciliary state (H) to tax stock of a corporation incorporated under 
the laws of that state. If the situs of a share of stock is in the state of 
incorporation, the Frick decision would permit the nondomiciliary-situs 
state to tax. If the maxim mobilia sequuntur personam applies the state 
of decedent’s domicile (A) could tax. State Tax Comm. of Utah ». 
Aldrich™® held that both State A and State H could tax. Mr. Justice 
Jackson had this to say: 
Weighing the highly doctrinaire reasons advanced for this 
decision against its practical effects on our economy and upon 
our whole constitutional law of state taxation, I can see 
nothing in the court’s decision more useful than the proverbial 
leap from the frying pan into the fire.** 


As mentioned earlier, this area of taxation presents many conflicts of 
opinion concerning this resulting double taxation based on double situs. 
A “fictional” situs is created in the domiciliary state and an actual or 
business situs is allowed to remain in another state. Under the Curry and 
Graves doctrines multiple taxation is permissible. ‘The Fourteenth Amend- 
ment of the Constitution of the United States is no argument against it; 
the benefit and protection theory seemed to be firmly imbedded in our 
law and was even extended in Greenough v. Tax Assessors.°* A resident 
of New York created a testamentary trust of intangibles located in 
New York. One of the trustees was a resident of New York while the 
other trustee was a resident of Rhode Island, which state levied a per- 
sonal property tax on one half the value of the corpus. The General 
Laws of Rhode Island, c. 30, §9 (1938), provided in part as follows: 

Intangible personal property held in trust . . . shall be taxed 

to such . . . trustee . . . in the town where the . . . trustee 

resides; and if there be more than one such. . . trustee, then 

in equal proportions to each of such . . . trustees in the towns 

where they respectively resided. 

The United States Supreme Court upheld the tax by saying the tax did 
not violate the due process clause of the Fourteenth Amendment. The 
state of the trustee’s residence affords him protection as the owner of 
intangibles; he can sue and be sued therein; he has the benefit and pro- 
tection inherent in the Rhode Island government. “[’T]he resident trus- 
| tee was the possessor of an interest in the intangibles . . . sufficient to 








51 Wachovia Trust Co. v. Daughton, 272 U.S. 567 (1926); McMurty v. 
State, 111 Conn. 594, 151 Atl. 252 (1930); Walker v. Treasurer and Receiver 
General, 221 Mass, 600, 109 N.E. 647 (1915). 

52316 U.S. 174 (1942); see also dissenting opinion of Mr. Justice Stone in 
First National Bank v. Maine, 284 U.S. 312 (1932). 

53 316 U.S. at 195. 

54 331 U.S. 486 (1946). 
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support a proportional tax for the benefit and protection afforded to that 
interest by Rhode Island.” The Court stated that it was not considering 
the “expedience of the levy” nor “its economic effect on the economy of 
the taxing state,” but that its only question to be resolved was “whether or 
not a provision of the Constitution forbids this tax.” 


In conclusion, it seems as though there is no constitutional impedi- 
ment to the multiple taxation of intangibles where a nonresident state 
can show the property was at least partially protected by the direct contact 
with the laws of that state. To limit taxation of intangibles to the state 
of business situs might be strongly recommended, and then approach 
intangibles as we did tangibles in the Frick case.™ 

Further examples of this problem would merely be repetitions, but 
what has been said clearly shows the two problems the states must con- 
sider in deciding which of many states could tax or should tax the devolu- 
tion of property upon death.°® Many of the states have handled the 
problems by various systems; authors of articles have offered solutions to 
cope with the problem. In the succeeding portions of this paper, these 
proposals and existing remedies will be taken up in accordance with the 
manner in which they remedy the tax burden imposed by double domicile 
and double situs. 


RECIPROCITY 

Reciprocal agreement statutes, dating back to 1907 when states 
wanted to lessen the burden of multiple taxation of intangibles, were 
given some attention after the Curry and Graves decisions.” The effect 
of such agreements is: “We will not tax the intangibles transferred from 
resident decedents of your state, if you will refrain from taxing the 
intangibles passing from residents of our state.” Since intangibles not 
only seem to be the main constituents of estates, but also the source of 
the problem concerning domicile and situs, the emphasis of reciprocity 
agreements is on intangibles.*® 

In 1910 the National Tax Association drafted a model inheritance 
tax provision which would limit the taxation of intangibles to the domi- 
ciliary state. 

The tax imposed by this act in respect of personal property 

55 See Buck v. Beach, 206 U.S. 392 (1907); also see Harrow, Conflict of 
Laws in Decedent’s Estates, 20 A.B.A.J. 116 (1934). 

56 For an excellent discussion of the evolution of the multiple state tax 
doctrine, see Brown, Multiple Death Taxation of Intangibles—What Now?, 75 
Trusts AND EsTATEs 269 (1942); see also 1 VANDERBILT L. Rev. (1947); Lanp, 
op. cit. supra note 26. 

57 For the historical setting behind reciprocal status, see 8 SPECIAL REPORT 
OF THE STATE TAX COMMISSION, N.Y. 28 (1935); see also Brady, Death Taxes— 


Developments and Reciprocity, 15 A.B.A.J. 465 (1929). 
58 Heller and Harris, Administration of State Death Taxes, 26 Iowa L. Rev. 


628 (1941). 
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(except tangible personal property having an actual situs in this 
state) shall not be payable 
(a) if the transferor at the time of his death was a 
resident of a state .. . which at the time of his death 
did not impose a transfer tax or death tax of any 
character in respect of property of a resident of this 
state (except tangible personal property having an 
actual situs in such state) . . . or 
(b) if the laws of the state . . . of residence of the 
transferor at the time of his death contained a re- 
ciprocal exemption provision under which non- 
residents were exempted from transfer taxes or death 
taxes of every character in respect to personal prop- 
erty (except tangible personal property having an 
actual situs therein), provided the state . . . of 
residence of such nonresidents allowed similar ex- 
emption to residents of the state .. . of residence of 
such transferor. . . . 
For purposes of this section, intangible personal property means 
incorporal property, including money, deposits in banks, mort- 
gages, debts, receivables, [etc.].™° 

Many states have adopted some sort of plan to mitigate the harshness 
of the Curry and Graves decisions. One group of states has decided not 
to tax intangibles of nonresidents under any circumstances; but another 
group permits taxation of intangibles of nonresidents whenever they have 
jurisdiction over the property; the remaining jurisdictions have adopted, 
either im toto or with some modification, the Model Inheritance Tax 
Law.” , 

Those states that have adopted im toto the inheritance tax law as 
drafted by the Committee on a Model Inheritance Tax Law exempt 
intangibles of a nonresident decedent domiciled in a state which exempts 
intangibles either by reciprocity or by not bring them within the scope 
of its statute. Absence of a taxing act also invokes the exemption. The 
states that have adopted only paragraph (b) of the suggested plan seem 
to indicate an intention to extend reciprocity only to those states exempting 
intangibles by way of reciprocity. Ohio seems to fall under this latter 
category.** The Department of Taxation in Ohio, in a ruling dated 
July 7, 1939, made the following comment on the Ohio Reciprocal 
Statute: 

Under the reciprocal exemption provided by Ohio Rev. Code 

$5731.10, et. seq. shall not be construed as imposed upon suc- 

cessions passing from a decedent resident of any other state. . . 

with respect to personal property, except tangible personal 





591910 Proc. Nati. Tax Assn. 279-89. 

60 For the state by state breakdown of reciprocal provisions see CCH, 
Inn. Est. aNp Girt Tax Rep. $12,080. 
61 Onto Rev. Cope §5731.10 (1953). 
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property having actual situs in the state, to the extent to which 

successions passing from a decedent resident of any other state 

. . . With respect to personal property, except tangible personal 

property having actual situs in the state, to the extent to which 

successions passing from decedents, resident of this state, are 
exempt from inheritance, estate or death taxes by such other 

State.... 

Thus Ohio will exempt intangibles located in Ohio owned by a non- 
resident decedent, providing the domiciliary state affords like exemption; 
but if the domiciliary state is one which completely exempts the transfer 
from a death tax, Ohio would probably tax the transfer. About 1930 
Ohio had reciprocity agreements with 36 states, territories, and countries.™ 

In applying these reciprocal exemption statutes, one of the first in- 
quiries is whether or not the nonresident state has jurisdiction to levy a 
tax. It was shown earlier in this paper how a state may acquire that 
jurisdiction of intangible personalty. Assuming the state has proper au- 
thority to levy a death tax, the next inquiry is whether the reciprocal 
exemption statute actually comes into play. 

Assume that a decedent domiciled in Massachusetts dies leaving in- 
tangibles located in Iowa. The Iowa statute®* requires as a condition 
precedent to the application of the statute that the intangibles be taxed in 
the state of domicile. If Massachusetts levied an inheritance tax based on 
domicile, it seems that Iowa would exempt those intangibles from being 
taxed. If Massachusetts did not tax the transfer, Iowa could levy its 
death tax. Suppose that decedent’s intangibles had a taxable situs in a 
reciprocating state, Michigan, which adopted the model statute pro- 
posed by the National Tax Association. If Massachusetts law imposes no 
transfer tax or death tax of any character in respect of property of 
Massachusetts’ domiciliaries, the intangibles would then be exempt from 
taxation in the non-resident state, Michigan. If the intangible personalty 
were situated in one of the states that has no provision for reciprocity and 
taxes the transfer of a nonresident in the non-domiciliary state® and 
Massachusetts levied an inheritance tax based on domicile, it is more 
probable than not that the intangible will be taxed by both the domiciliary 
state and the non-domiciliary state. If this be so, it appears that we are 
right back where we started with double taxation. 

Decedent, resident of a state whose reciprocity laws are the same as 
the reciprocity laws of the nonresident state, dies leaving intangibles in 
his estate. Either double taxation or a stalemate could result, unless the 





62 See Cassipy AND DarcuscH, THE Laws oF ESTATE AND INHERITANCE 
TAXATION (1930). 

63 Towa Cope ANN. §450.91 (1949). 

64 Micu. STAT. ANN. §§7.561, 7.561(1), and 7.579 (1950). 

65 For example Mississippi; Miss. Cope ANN. §9262-32 (Supp. 1956). 

66 Each state exempts “from transfer taxes or death taxes of every char- 
acter in respect to [intangibles]” provided the other state grants an exemption. 
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states’ administrators worked out a compromise. The problem could be 
amplified by inquiry into what constitutes “like” or “similar” property to 
be exempted in those states that so provide. If the reciprocity laws of a 
domiciliary state provided for exemption conditioned upon the non- 
domiciliary state’s providing for “like” or “similar” exemption and if the 
non-domiciliary state’s reciprocity laws were substantially the same, the 
resulting issue of “like” exemption could become involved. The domi- 
ciliary state might levy a tax based on the fictional situs principle and the 
non-domiciliary state, deciding that the domiciliary state would not afford 
like exemption, might levy a tax based on business situs. 

A similar conflict could arise where the two competing states cannot 
agree as to whether certain properties are tangibles or intangibles. It will 
be noted that the Model Inheritance Tax Law specifically excludes from 
its scope “tangible personal property having an actual situs in this state.” 
Most of the reciprocal statutes of the states incorporate the same language. 
But if two reciprocating states are not in accord as to what tangibles or 
intangibles will encompass, the reciprocal laws may have a retaliatory 
effect. “The failure to define tangibles and intangibles may lead to 
trouble. What may be tangible in one state may be intangible in 
another. . . .”° 

For faster illustration of an instance where reciprocal laws may 
not fully provide relief from double taxation might be created, suppose 
State A’s death tax laws do not impose a tax on estates less than $100,000, 
whereas State B begins estates at $25,000. If a resident of State A 
should die leaving $100,000 of intangible personalty in State B, of course 
State A would not impose a tax on this first $100,000. But the reciprocity 
problem is whether or not State B will impose a death tax on the differ- 
ence between $100,000 and $25,000. If State B has a reciprocal agree- 
ment with State A whereby State B will not tax intangibles of a resident 
of State A, if a “like exemption” was allowed by the laws of State A, 
State B might proceed to impose a death tax on the $75,000, providing 
reciprocity to the extent of the $25,000. If State B’s laws were similar 
to the Wisconsin reciprocal statute “provided that this section shall not 
apply unless a tax is imposed on the transfer of said property by the laws 
of the state . . . of residence,” State B may decide that its reciprocity 
laws do not apply. The result could be an exemption of $100,000 by 
State A, but a full tax on the $75,000 by State B. If the amount of 
intangibles in the state were $200,000 instead of $100,000, double taxa- 
tion is likely to result. Based on the foregoing discussion, State B might 
contend that it would grant exemption up to $25,000, but tax all excess 
amounts because State A does not grant a “like exemption.” State A will, 
of course, tax any amount exceeding the first $100,000. An estate could 
escape a death tax altogether by a certain combination of states. If de- 





(1928). 
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cedent were a resident of Nevada, a state which has no death law, and 
died leaving intangible personalty in a state that has adopted the proposed 
Inheritance Tax Law either im toto or has adopted only paragraph (a), 
no death tax would be imposed. Nevada of course would not tax. The 
nonresident state, if adopting the law im toto, would not tax because of 
paragraph (a) of the reciprocal exemption law, which exempts the trans- 
fer from tax if the resident state “did not impose a transfer tax or a 
death tax of any character in respect of property of resident of this 
state.” If the nonresident state had only adopted paragraph (b), it is 
possible that it would not impose a tax, but, as indicated previously, Ohio 
may not provide for this exemption. 


Different combinations of facts could be considered to show one 
state taxing, both states taxing, or no state taxing. Nevertheless, reci- 
procity has offered at least a possible solution to double taxation. In 
Estate of Stewart v. State,® a resident of the District of Columbia owned 
stock in a Wisconsin corporation. The certificate of stock was kept in 
the resident state. This stock was bequeathed in trust and the income 
therefrom was to be used for cancer research. The nonresident state 
levied an inheritance tax on this transfer as the charitable purpose was not 
restricted to the District of Columbia.*® Wisconsin also tried to levy an 
inheritance tax on that stock held in the Wisconsin corporation. Wisconsin 
had a reciprocal exemption statute which provided as follows: 

Personal property of a nonresident decedent made taxable 
under this chapter (except tangibles with situs in Wisconsin) 
shall not be subject to the tax so imposed if a like exemption 
was allowed at the time of death of such decedent by the laws 
of the state . . . of decedent’s residence in favor of residents 
of this state, provided that this section shall not appiy unless a 
tax is imposed on the transfer of said property by the laws of 
the state . . . of residence.”® 

Because of this reciprocal statute and because the District of Columbia 
had levied a tax, it was claimed that Wisconsin should live up to her 
bargain and not create double taxation. But since the District of Colum- 
bia had no reciprocal exemption statute, it was claimed the Wisconsin 
reciprocal statute was not applicable and therefore Wisconsin should tax. 
The Wisconsin Supreme Court held that, although the District of 
Columbia did not have a reciprocal exemption statute, it did have a 
statute which fixed the situs of intangibles at the domicile of the owner;™ 
and thereby had the situation been reversed, the District of Columbia 





68 258 Wis. 211, 47 N.W. 2d 742 (1951); see also State v. Estate of Robbins, 
258 Wis. 206, 47 N.W. 2d 889 (1951). 

69 D.C. Cone, tit. 27, §160(e) (1940). 

70 Wis. STATS. §72.01(9) 1957. The italicized language was added by amend- 
ment in 1945. 

71 D.C. Cong, §47-1629 (1940); not applicable to intangibles employed in 
business in D.C. 
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would not have taxed. Thus the District of Columbia statute offered 
the same protection as would a reciprocal statute. 

In Ohio, there is a unique situation whereby an estate gets protection 
from a multiple tax burden in three ways. Ohio Revised Code §5731.07 
provides that the inheritance tax shall not apply to intangibles of a non- 
resident decedent unless such intangibles were employed by him in 
carrying on a business in Ohio. A presumption that intangible property 
of a nonresident in Ohio is subject to the inheritance tax may be rebutted 
by showing that its presence in Ohio was merely temporary, transitory 
or accidental.” A revocable trust created by a nonresident decedent has 
no business situs in Ohio sufficient to authorize Ohio to levy an inheritance 
tax unless the assets of the trust were employed in some permanent busi- 
ness in Ohio.”* Another means to reduce the inequities of double taxation 
is the credit provision of Ohio Revised Code §5731.08. If an inherit- 
ance tax has been assessed and paid in another state, the beneficiaries may 
offset any Ohio inheritance tax by the amount of tax paid to the other 
jurisdiction provided that the amount does not exceed the Ohio inherit- 
ance tax on the same property.’* Because of Ohio Revised Code 
§5731.07, the Ohio reciprocity provisions are very rarely used. Since 
Ohio must have jurisdiction of the subject matter in order for the 
reciprocity provisions of the Ohio Revised Code §5731.10 to become 
effective, and since very few intangibles:are used “in business” in Ohio,” 
the reciprocal law of Ohio does not drastically affect revenues."* By 
placing the principle of the Wisconsin court in Estate of Stewart v. 
State, supra, beside the notion that Ohio will not tax intangibles unless 
they have acquired a situs in Ohio, the Ohio reciprocity statute may be 
unnecessary in such a situation. 

Attempting to analyze the different reciprocal statutes by a synoptic 
approach, various combinations were applied to a given situation as in- 
dicated in the Comparative Reciprocal Provisions Table. Group 1 de- 
notes those states that have adopted the Model Inheritance Tax Law. 
Thus, a Group | state would not tax the intangibles of a decedent who 
at the time of his death was domiciled in a state which exempts intangi- 
bles of a Group 1 domiciliary either by (a) imposing no death taxes of 





72 1919 Onto Op. Atty. GEN. 1327. 

73 Estate of Parmelee, 7 Ohio Op. 455, app. dism’d., 134 Ohio St. 420 (1938). 
As to taxability of shares of stock owned by a nonresident see Guaranty Trust Co. 
of N.Y. v. Tax Comm., 36 Ohio App. 45, 172 N.E. 674 (1930); City Bank Farmers 
Trust Co. v. Tax Comm., 480 Ohio Bar 622, 181 N.E. 877 (1932); 1921 Onto Op. 
Atty. GEN. 177. 

74 Russell Mack, Chief of the Ohio Inheritance Tax Division, thought Onto 
Rev. Cope, §5731.08, as well as the refund provision of the Onto Rev. Cope 
§5731.20, should be eliminated from Ohio laws because they hampered revenue 
collection and were antiquated. 

75 According to Mr. Russell Mack. 

76 Mr. Mack estimated that in the past five years, the Ohio reciprocal pro- 
visions have involved no more than $5,000 in revenue. 
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COMPARATIVE RECIPROCAL PROVISIONS TABLE 





Decedent dies in state A leaving intangibles with taxable situs in state B. 





DOMICILE STATE (A) 
1. If state A exempts all intangibles 
of non-residents and 
A: tax 


2. If state A taxes intangibles of | 


non-residents and 
A: tax 





3. If state A has reciprocal statute of 
Group 1 and 
A: tax 


| 
} 
| 
| 


| 
| 


| 


NONDOMICILE STATE (B) 
(a) State B exempts all intangibles of 
nonresidents: 
B: no tax 
(b) State B has reciprocal laws of 
Group 1: 
B: no tax 
(c) State B has reciprocal laws of 
Group 2: 
B: may tax or 
may not tax 
(d) State B has reciprocal laws of 
Group 3: 
B: no tax 


(a) State B exempts all intangibles of 
nonresidents: 

B: no tax 

State B has reciprocal laws of 
Group 1: 

B: tax 

State B has reciprocal laws of 
Group 2: 

B: tax 

State B has reciprocal laws of 
Group 3: 

B: no tax 


(b) 


{c) 


(d 


~— 


State B exempts all intangibles of 
nonresidents: 

B: no tax 

State B has reciprocal laws ot 
Group 1: 

B: no tax 

State B has reciprocal laws of 
Group 2: 

B: no tax 

State B has reciprocal laws of 
Group 3: 

B: no tax 


(a) 


(b 


~— 


(c) 


(d 


~— 





4. If state A has reciprocal laws of 
Group 2 and 
A: tax 








State B exempts all intangibles: 
B: no tax 

State B has reciprocal laws of 
Group 1: 

B: no tax 

State B has reciprocal laws of 
Group 2: 

B: no tax 

State B has reciprocal laws of 
Group 3: 

B: no tax 


(a) 


(b) 


(c) 


(d) 
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DOMICILE STATE (A) | NONDOMICILE STATE (B) 
5. If state A has reciprocal laws of | (a) State B exempts all intangibles: 
Group 3 and B: no tax 
A: tax (b) State B has reciprocal laws of 
Group 1: 
B: no tax 
(c) State B has reciprocal laws of 
Group 2: 
B: no tax 
(d) State B has reciprocal laws of 
Group 3: 
B: no tax 





6. If state A has no death taxes (a) State B exempts all intangibles o 
whatsoever (Nevada) and nonresidents: 
A: no tax B: no tax 
(b) State B has reciprocal laws of 
Group 1: 
| B: no tax 
| (c) State B has reciprocal laws of 
Group 2: 
B: may tax or 
may not tax 
(d) State B has reciprocal laws of 
Group 3: 





~ 
La) 











any character upon the transfer of intangibles from the estate of a non- 
domiciliary or (b) providing reciprocity. Group 2 denotes those states 
that have adopted only paragraph (b) of the Model Inheritance Tax 
Law. Consequently, the latter type state will provide exemption by 
reciprocity. A Group 3 state grants reciprocity only where the state of 
domicile levies an inheritance tax. 

Some of the illustrations must of course be qualified; but in reducing 
the statutes to categories to emphasize the possibility of double taxation 
that still may exist, the table may indicate what combination is the most 
satisfactory solution. 

Perhaps much of the optimism of some authors favoring reciprocity” 
should be reconciled with some realism. But that statement could be 
weighed against the fact that there does not appear to be much litigation 
in recent years concerning reciprocity. Hence the problem may not be as 
monstrous as a cold analysis of suppositions would reveal. Some states 
have gone so far as to declare circumstances under which their reciprocal 





77“, |, [W]ithin a very short time we ought to have national reciprocity 
throughout the forty-eight states of the Union without the help of any court. At 
any rate the movement is progressing.” Chairman Edwards, 1939 Proc. NATL. Tax 
Assn. 406. “Reciprocal statutes are once more the only positive bar to double or 
even multiple taxation.” Kappes, Double Taxation by the States—A New Tax 
Hazard, 18 Taxes 15, 18 (1940). 
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statutes will operate."* The variance in language and structure of states’ 
laws unnecessarily provokes confused issues. It should be noted that issues 
could become more complicated where the domicile of decedent at the 
time of his death is superimposed on the reciprocity laws. Even with the 
enactment and use of reciprocity laws, the problem of double domicile 
remains. 


SoLUTIONS OTHER THAN RECIPROCITY 


In the famous Dorrance case™ we saw that an estate could be taxed 
by more than one state, each state claiming to be the domiciliary state. 
Then the reciprocal laws of the various states were examined showing 
how the states coped with multiple taxation based on double situs. Have 
any other plausible solutions to avoid double taxation been afforded or 
suggested? 

In Florida a person may formally disclaim a state as his domicile by 
filing in the office of the clerk of courts a sworn statement to the effect 
that he is a “bona fide resident” of Florida.® 

In Farmers Trust Co. v. Schnader,®' the Supreme Court took 
jurisdiction to decide which of two conflicting states had the proper 
domicile; but three years later the Court refused to find jurisdiction in 
Worcester County Trust Co. v. Riley®* holding that the Federal 
Interpleader Act could not be used to settle disputes between two states, 
each claiming to be the domiciliary state. Then came Texas v. Florida®* 
qualifying the Riley case by permitting appeal to the United States Su- 
preme Court where those states, by claiming decedent as a resident and 
asserting the right to tax the entire succession on death, would consume 
the entire assets of a decedent’s estate. Soon after these cases, a Uniform 
Act for Compromises of Death Taxes was proposed by the National 
Conference of Commissioners on Uniform State Laws. Subsequent to 
this suggestion for relief from multiple taxes, some states adopted statutes 
whereby the arbitration and compromise arrangements between the con- 
flicting states became possible.** ‘Today there are twenty-three states that 
afford some relief of double domiciliary disputes by means of compromise 
or arbitration.*® By means of these provisicns, a taxing official of State A 
enters into a written arrangement with the taxing officials of State B. 
Under such an arrangement each state receives some proportionate share 
of the revenue. If a compromise cannot be reached, the case goes to an 








78 The Pennsylvania Secretary of Revenue on August 16, 1939, declared that 
reciprocity shall extend to 35 states and territories. 

79 Supra, note 12. 

80 FLa, STAT. ANN. §222.17(4). 

81 Supra, note 26. 

82 302 U.S. 292 (1937). 

83 Supra, note 14. 

84 For further historical setting see Comment, 30 B.U.L. Rev. 396 (1950). 

85 The states are listed in CCH, INn. Est. & Girt Tax Rep. §12,035. 
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arbitration board and that board decides the issue of domicile. The 
board’s decision, as it pertains to death taxes, is final. One drawback to 
submission to the arbitration board is that one state, by losing its claim to 
domicile, will lose revenue that it might have derived by means of the 
compromise arrangement. But at least the estate is not expended by 
excessive taxes, as was possible under the Dorrance series of cases. Deter- 
mining domicile is difficult. “A slight shift of emphasis in applying the 
formula produces contradictory results.”** The use of the term “benefit 
conferring” in lieu of “domicile” has been suggested as a means of 
avoiding the notion that one person can have only one domicile at a 
given time.®” For those in high tax brackets, there is a comforting prin- 
ciple: “It is well settled that a man may change his habitancy or domicile 
from one town to another, merely because he wishes to diminish the 
amount of his taxes.”®* Some states have provided means to enforce 
domiciliary death tax laws.*®® 

Another solution to settle the disturbing problem of multiple taxa- 
tion is the intervention of one state in the court proceedings of another 
state.” 

There is some support for the idea of having the Federal Govern- 
ment relinquish its estate tax to the states. Practically speaking, the 
Federal Government could perhaps return more money to the states if 
the United States should ever “monopolize” the death tax field. The 
cost of administration could surely be reduced. But the “values associated 
with the autonomy of state and local government” should not be lost; 
thus perhaps the states should develop their crediting devices.*' The 
other side of the argument runs like this: 

Where were the states when the banks went under? .. . 

Where have the states landed in the development of their tax 

systems? Then inheritance and duplicate taxation until the 

Federal Government stepped in with its credit provision. . . . 

The whole system of unfair duplicate taxation with necessary 

conflicts and wasteful administration is on the road to collapse. 

The problems are mostly national in scope. Nothing ef- 
fective can be done in the regulation or stabilization of eco- 
nomic affairs unless the area of planning and control coincides 
with the boundaries of the free movement of economic life. 

For many problems that area is now [1933] the nation.” 

Is the system on “the road to collapse”? It seems that the states have 








86 Dissenting opinion of Justice Frankfurter in Texas v. Florida, supra, 
note 14, at p. 429. 

87 30 B.U. L. Rev. 396, 406 (1950). 

88 Draper v. Hatfield, 124 Mass. 53 (1878). 

89 See CCH, Inu. Est. & Girt Tax Rep. $12,030. 

90 See Matter of Trowbridge, 266 N.Y. 283, 194 N.E. 756 (1935). 

91 Groves, Retention of Estate and Gift Taxes by the Federal Government, 
38 CauiF. L. Rev. 28 (1950). 
92 Prof. Gulick, N.Y. Times, June 28, 1933, p. 11, cols. 5-6. 
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taken great initiative and made remarkable headway, considering the 
obstacles to be hurdled. 

The credit provision permitted in some states, including Ohio, has a 
touch of “equity” in its approach. Ohio and Kentucky have credit pro- 
visions which mitigate double taxation. The agreement between these 
two states provided that “securities and deposits of nonresident decedents 
which are in either state for safekeeping only, are not taxable except in 
the state where decedent resided.” 

Before the adoption of the Uniform Act for Compromise of Death 
Taxes, a series of articles appeared suggesting that Congressional statutes 
should confer jurisdiction upon the United States Supreme Court to 
settle disputes based on conflicting domiciliary claims of the states.** 

It thus appears that a tax by one state, and only one state, has been 
the favored suggestion. If states would enact legislation to the effect 
that intangibles would not be subject to a death tax, and that the rate of 
tax on all other property would be advanced accordingly, a movement to 
convert all property into intangibles would likely be forthcoming. To 
avoid this possible evasion, it is suggested that intangibles should be taxed 
in the domiciliary state. To avoid confusion in determing what property 
is intangible, all states should define what items will be so considered. 
Perhaps the Frick rule should be expanded to include the intangible 
personalty and place the situs thereof within the single state of business 
situs. A study of economic principles to determine which state—domicile 
or business situs—should suffer by no tax or gain by taxing would lend 
to some rational conclusion. The benefit and protection doctrine which 
underlies much of the basis for authorizing a state to tax would provide a 
starting point. The compromise provisions which apportion to some extent 
the incidents of the tax coupled with the Frick rule might also be worthy 
of consideration. 


CONCLUSION 

Although the matter of interstate conflicts of jurisdiction to impose 
death taxes on the devolution of wealth once seemed to be an insurmount- 
able dilemma, “the states have now, with one or two exceptions, com- 
pletely succeeded in avoiding the multiple death taxation of intangibles.”®° 
However, the machinery by which the states have been conquering the 
double domicile and double situs dilemma could be more adequately lubri- 
cated, Those states that seem to counter the thrust of another state’s tax 
on the former’s residents by taxing their own residents again, seem to this 





93 Oates, Boarder Problems in Tax Administration: Ohio-Kentucky, 1942 
Proc. NATL. TAX Assn. 91, 94. 


941935 Proc. NATL. Tax Assn. 201; 1936 Proc. Natit. Tax Assn. 87; 1937 
Proc, NATL. TAx Assn. 453; 1938 Proc. Nat. Tax Assn. 741; 1939 Proc. NATL. 
Tax Assn. 407; 1940 Proc. NATL. Tax AssN. 232. 

95 Tax INSTITUTE, FEDERAL-STATE-LocAL TAX CORRELATION, 142 (1954). 
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writer to be implementing the notion of “an eye for an eye.” One author, 
in emphasizing the “ugly aspects of state death taxation,” could not agree 
with the conclusion that multiple state taxation is not important because 
“it is mainly at the expense of the millionaires.”** One view justifying 
a tax on the devolution of property at death, claims that the accumulation 
of wealth of a prosperous decedent should not be retained in the family 
tree, but should be distributed to all the residents of a state; by this view 
a death tax “fosters equality of opportunity.” 

The states have made a forward step with their reciprocity and 
compromise agreements, but much is yet to be done if multiple burdens 
are to be reduced to a single burden. Perhaps the centralization approach 
would offset the sapping of a single estate by the various states. A practi- 
cal approach might lie in the states relinquishing their jurisdiction to the 
federal government, which body could distribute the revenue to the 
states in a way similar to the distribution by the state to the counties 
thereof. In support of this argument, notwithstanding the administrative 
advantage, is the notion that millionaires under the present system may 
shift their domicile and affairs to a low taxing state or to one not levying 
a death tax on any estate. In so doing the decedent deprives one state of 
possible revenue and offers little or none to another. With a central 
body controlling the funds, the competitive spirit of the states in luring 
the decedent into a lenient taxing state might be avoided or at least 
partially reduced. The federal government, by enacting the 80% tax 
credit, took a movement in this direction. To what extent the states will 
proceed in relinquishing their power to levy a death tax on certain prop- 
erty to another state or to the United States will be an interesting develop- 
ment to scrutinize; but the probabilities of such a development occurring 
are weak, and justifiably so. 

Death taxes are “a good potential revenue raiser which can be a 
useful element in the permanent tax structure and merit special attention 
at times when the [federal] government is faced with the need for large 
scale spending.”®* These taxes provide stability to a well organized 
governmental economy, even though a single instance may demonstrate 
a small proportion of state’s revenue being derived from these taxes. 
Should the United States Supreme Court reverse its position with regard 
to the jurisdiction of states to tax intangibles, and declare that only one 
state may constitutionally tax, based either on domicile or situs, we 
might perceive the waning of reciprocity and the waxing of apportion- 
ment and compromise statutes. 


Richard L. Jackson 
Student Contributor 


96 Groves, supra, note 91. 

97 Block, Economic Objectives of Gratuitous Transfer Taxation, 4 NATL. Tax 
J. 139 (1951). 
98 Jd. at 146. 

















Recent Developments 


REALIGNMENT OF CORPORATE PARTY 
IN SHAREHOLDER’S DERIVATIVE SUIT 


Smith v. Sperling, 354 U.S. 91 (1957) 


Plaintiff, a citizen of New York and a shareholder in Warner 
Bros. Pictures, Inc., brought a shareholders’ derivative suit in a federal 
district court against United Pictures, Inc. and Warner Bros., both 
Delaware corporations. Plaintiff’s suit was based on “fraudulent wast- 
age” of Warner Bros. assets caused by various contracts with United 
which were allegedly unfair and detrimental to Warner Bros. 

Plaintiff’s petition alleged that a demand upon the directors of 
Warner Bros. to sue would be futile since at least a majority of them 
had approved the contracts. The district court realigned Warner Bros. 
as a plaintiff and dismissed the action for a lack of federal diversity 
jurisdiction since there were then citizens of the same state, Delaware 
corporations, on both sides of the controversy. The basis for the realign- 
ment was a finding, at a preliminary trial, that the corporation was not 
in hands antagonistic to its own financial interests and there was a good 
faith exercise of directorial discretion in refusing to sue. In a five-to- 
four decision the Supreme Court held that it was error to realign the 
corporation; the proper procedure is to determine antagonism on the 
face of the pleadings and by the nature of the controversy.’ 

Both the majority and minority opinions rely on Doctor v. Har- 
rington® as authority for their particular positions. In that case the bill 
of complaint alleged that the defendant wrongdoers were in absolute 
control of the plaintiff shareholder’s corporation. The circuit court 
realigned the corporation as plaintiff and dismissed the complaint for 
lack of diversity of citizenship. In support of the lower court’s dismissal, 
the argument* had been that a shareholder and his corporation have the 





1 Justice Douglas qualifies his test by stating that collusion may always be 
shown. 354 U.S. at 97; 28 U.S.C. § 1359 (1952). The dissent, written by Justice 
Frankfurter, agrees with the test used by the district court. The “preliminary 
trial” lasted fifteen days and the transcript was about 2,000 pages. 117 F. Supp. 
781 (S.D. Cal. 1953), 68 Harv. L. Rev. 195 (1954), 54 CoLtum. L. Rev. 629 (1954), 
38 Minn. L. Rev. 87 (1954), 40 Va. L. Rev. 492 (1954). This opinion was 
affirmed in 237 F.2d 317 (9th Cir. 1956). Swanson v. Traer, 354 U.S. 114 
(1957), is a companion case to the Smith case; for a discussion of the lower 
court’s opinion in the Swanson case see 44 CaL. L. Rev. 959 (1956). 

2196 U.S. 579 (1805). 

3 An action will be dismissed for lack of diversity jurisdiction when any 
of the parties on one side of a controversy are of the same citizenship as any 
of the parties on the other side because there would be no “controversy” between 
citizens of different states. Indianapolis v. Chase National Bank, 314 U.S. 63, 
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same ultimate interests and therefore both must be plaintiffs.° The 
Supreme Court reversed, stating: 
The ultimate interest of the corporation made defendant may 
be the same as that of the stockholder made plaintiff, but the 
corporation may be under a control antagonistic to him, and 
made to act in a way detrimental to his rights. In other words, 
his interests and the interests of the corporation, may be made 
subservient to some illegal purpose. If a controversy hence 
arise, and other conditions of jurisdiction exist, it can be liti- 
gated in a Federal Court.® 
The Harrington case is distinguishable from both the majority and 
minority opinions and its use as a precedent should be confined to a 
holding that a corporation may be a defendant when it is under the 
absolute contro] of the alleged wrongdoers. 


From the reversal of the trial court’s realignment in the Harrington 
case, it does not follow that there must be an acceptance of the pleader’s 
arrangement of the parties in every case. The issue before the Court in 
the Harrington case was whether a corporation must always be a plaintiff 
as a matter of law. The bill of complaint alleged that the wrongdoers 
were in control of a majority of the voting power and of the actions 
of the corporation; this allegation of absolute control does not appear 
to be controverted by the answer.’ The Court rejected the argument 
that since a corporation and its shareholder have the same ultimate interests 
they both must be plaintiffs and, using the pleadings, held that a cor- 
poration may be a defendant—at least when the alleged wrongdoers are 
in absolute control of the corporation, The dissent’s test of determining 
whether the corporation was in hands antagonistic to its own financial 





69 (1941); Strawbridge v. Curtis, 7 U.S. (3 Cranch) 267 (1806); Lavin v. 
Lavin, 182 F.2d 870 (2d Cir. 1950). 

4 The corporation also argued that shareholders were conclusively presumed 
to be citizens of the state in which the corporation was incorporated, this being 
its domicile. The Court rejected this theory as being a legal fiction at variance 
with the facts. There has been a great deal of controversy about whether a 
corporation should be considered a citizen within the meaning of the Constitution 
so as to allow it to litigate in the federal courts under the diversity clause. See 
Green, Corporations as Persons, Citizens, and Possessors of Liberty, 94 U. Pa. L. 
Rev. 202 (1945). For the contrary view see McGovney, A Supreme Court Fiction, 
56 Harv. L. Rev. 853, 1090 (1943). 

5 There are eminent dicta which indicate that the corporation should always 
be aligned as plaintiff for purposes of diversity of citizenship. Ashley v. Kieth 
Oil Corp. 73 F. Supp. 37, 52-53 (D. Mass 1947). Judge Hand suggested, in 
Lavin v. Lavin, 182 F.2d 870, 871 (2d Cir. 1950), that the Supreme Court would 
probably align the corporation as plaintiff if the question arose again, which 
was proved wrong by the present case. For a discussion of Judge Hand’s 
opinion in the Lavin case see 39 CAL. L. Rev. 138 (1951) where it is suggested that 
legislation should be passed to allow federal diversity jurisdiction to cover a 
situation where a shareholder is without a state forum. 

6196 U.S. at 587. 
TId. at 582 and 588. 
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interests is entirely consistent with that holding, i.e., a corporation which 
is not under the control of the alleged wrongdoer may or may not be 
antagonistic to its own financial interests.® 


Does the language of Doctor v. Harrington indicate a test which 
was to be used in future cases? At first blush it appears there is some 
merit to Justice Frankfurter’s charge that the Court has overturned prec- 
edents of fifty years. In reading the language of the Harrington opinion 
it is pertinent to question why Justice McKenna even talked about “an- 
tagonistic” control in connection with diversity jurisdiction if the requi- 
sites for jurisdiction are to be decided “on the face of the pleadings and 
by the nature of the controversy.” Naturally the shareholder and corpo- 
ration will be antagonistic toward each other because the corporation’s 
failure to sue upon demand of the shareholder shows irreconcilable con- 
flict. This discussion of antagonism in the Harrington case, however, does 
not justify Justice Frankfurter’s inference that the Court established a 
positive test for future jurisdictional alignment. The Court in the Har- 
rington case was concerned only with the immediate question before it 
and did not contemplate a different fact situation, namely one where a 
corporation is not under the absolute control of the alleged wrongdoer. 
In support of the trial court’s dismissal in the Harrington case the de- 
fendant’s argument was, “although in form a defendant [it] is in legal 
effect on the same side of the controversy as the complainants . . . the 
Circuit Court had no jurisdiction, as the suit does not involve a contro- 
versy between citizens of different states.”® Justice McKenna was 
merely explaining why, in answer to this argument, a corporation does 
not always have to be a plaintiff and may be a defendant. Even though 
the ultimate interests are the same, the immediate ones may conflict and 
thus form the basis for jurisdiction through diversity of citizenship. The 
word “antagonistic” was used only in explanation of how the attitude 
of the corporation may thus be and no test of jurisdictional alignment was 
intended by the disputed clause: “The ultimate interests of the corpora- 
tion made defendant may be the same as that of the stockholder made 
plaintiff, but the corporation may be under a control antagonistic to 
him... .”2° In a later case™ Justice McKenna, in discussing the Harring- 
ton case, uses the word “antagonism” as a word of substance in connec- 
tion with Rule 23(b)?* which may be further evidence that the term 
was used in explaining his position in the Harrimgton case and not with 
an intent to establish a test for diversity jurisdiction. 





8 354 U.S. at 98. 

9196 U.S. at 585-86. 

10 Jd. at 587, emphasis is the writer’s. 

11 Delaware and Hudson Co. v. Albany and Susquehanna Railroad Co., 
213 U.S. 435 (1909). 

12 Rule 23(b) is discussed by the dissent, 354 U.S. at 106-108. Also see 3 
Moore, FepeRAL PRACTICE §§23.15-23.19 (2d ed. 1948); annot. 132 A.L.R. 193, 
197-202 (1941). 
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None of the cases subsequent to Harrington seem to support the 
charge that precedents of fifty years have been overruled although some 
language, read out of context, might give that appearance. Many state- 
ments may be found, where it is said that the court will look beyond the 
pleadings and arrange the parties according to their actual interests. This 
language, however, is found where collusion is suggested or is a dictum 
without contemplation of the factual situation of the instant case where 
the shareholder’s corporation is not under the control of the wrongdoer, 
and no new definitional scope is given to the doctrine of jurisdictional 
realignment.*® 

In Indianapolis v. Chase National Bank* the Court realigned when 
it found that the plaintiff and one of the defendants were in accord on 








13 (a) City of Dawson v. Columbia Saving Fund, Safe Deposit, Title and 
Trust Co., 197 U.S. 178 (1905). The Court said it was their duty to look beyond 
the pleadings and arrange the parties according to their sides in the dispute, and 
realigned them saying, “no difference or collision of interest or action is alleged 
or even suggested.” 

(b) Chicago v. Mills, 204 U.S. 321 (1907). The Court refused to realign 
where the plaintiff and corporation had disagreed about the advisability of suing 
a third party. The main contention of this defendant was collusion, which 
the Court rejected, and the corporation did not appear to contest the share- 
holders’ derivative action. 

(c) Venner v. Great Northern Railway Co., 209 U.S. 24 (1908). The Court 
found a “controversy” between the shareholder and corporation where injury 
was allegedly caused by those in control of the corporation and third parties. 
On these facts, this case is precisely like Doctor v. Harrington and, although 
there is much discussion of the issue of realignment, a fair interpretation of 
the Court’s language seems to .be merely a reaffirmation of the principle that a 
corporation may be a defendant under this fact situation. 

(d) Delaware and Hudson Co. v. Albany and Susquehanna Railroad Co., 
213 U.S. 435 (1909). This case dealt with Equity Rule 94, now Rule 23(b), 
and not with jurisdiction. 

(e) Helm v. Zarecor, 222 U.S. 32 (1911). The Court refused to realign 
the corporation as a plaintiff. 

(f) Hamer v. New York Railways Co., 244 U.S. 266 (1917). The trustee 
here was realigned where the Court ascertained that his real attitude was not 
hostile but friendly and the suit was an attempt to litigate in federal instead 
of state court. 

(g) Niles-Bement-Pond Co. v. Iron Moulders’ Union Local No. 68, 254 
U.S. 77 (1920). No relief was prayed for by the plaintiff-shareholder against 
its corporation-defendant, essentially a subsidiary of plaintiff, and the Court 
therefore realigned. 

(h) Koster v. Lumberman’s Mutual Casualty Co., 330 U.S. 518 (1947). 
This case dealt with forum non conveniens and did not decide any issue present 
in the Sperling case. The discussion of shareholders’ derivative suits again 
reafirms the doctrine of the Harrington case that a corporation may be a de- 
fendant. The lower federal courts are divided. See the cases collected in 3 
Moore, FEDERAL PRACTICE §23.21, note 11 at p. 3532 and also annot. 132 A.L.R. 
193, 197-202, (1941). Also see Schmidt v. Esquire, Inc., 210 F.2d 908 (7th Cir. 
1954). 

14314 U.S. 63 (1941), 40 Micn. L. Rev. 1109 (1942), 90 Pa. L. Rev. 620 
(1942). 
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the “primary and controlling matter in dispute. The rest is window- 
dressing designed to satisfy the requirements of diversity jurisdiction. 
Everything else in the case is incidental. . . .”"° This opinion, written 
by Justice Frankfurter, does lend some support to his dissent in the 
present case because the Court went beyond the pleadings’® and into the 
merits of the case by examining the record and weighing the issues to 
see which were primary and controlling. This case is distinguishable, 
however, because the controversy did not involve a shareholders’ deriva- 
tive action nor a determination of jurisdiction by a preliminary trial and 
the main question in the case was the determination of primary and sec- 
ond issues, Justice Jackson’s dissent to the majority opinion takes the 
view that “the measure of jurisdiction should be taken from the plead- 
ings, unless the claims are frivolous on their face,”*’ which is the same 
position taken by the majority in the instant case, 

The Court, in the present case, was confronted with essentially a 
new issue, not decided by Doctor v. Harrington or subsequent Supreme 
Court cases. The effect of the majority view is to decide the question of 
diversity jurisdiction on the arrangement and allegations in the plead- 
ings'® unless the issue of collusion between the shareholder and the 
corporation is raised.1® Where the plaintiff-shareholder is of diverse cit- 
izenship, the defendant corporation has no defense on jurisdictional 
grounds although it may move for summary judgment where there is no 
genuine issue of fact,”° or in the proper factual setting, might successfully 
assert the doctrine of forum non conveniens.”* 

Justice Frankfurter has consistently contended that federal diversity 
jurisdiction should be as narrow as possible and perhaps be abolished. This 
would relieve the federal courts of the burden in volume of cases and 
also alleviate the necessity for intensive examination of complex state 
law, resulting in the saving of time for consideration of federal and 
constitutional problems and thus improving the federal judiciary.2* There 





15 Jd. at 72. 

16 Jd, at 79 (dissent). 

17 [bid. 

18 Compliance with Federal Rule 23(b) would seem to be all that is re- 
quired although there are some differences between this and jurisdiction. E.g. 
in Venner v. Great Northern Railway, 209 U.S. 24 (1907), the Court rejected 
the notion that compliance with Rule 23(b) was a jurisdictional factor and 
consequently the lower court had the power to rule on a demurrer. For a 
discussion of this see 3 Moore FEepeRAL PRACTICE §23.23 (1948). 

1928 U.S.C. §1359 (1952). This statute provides that a district court 
shall not have jurisdiction in a suit where any party has been collusively joined 
to confer diversity jurisdiction. Also Fep. R. Civ. P. 23(b) requires an allegation 
by the shareholder that the suit is not collusive and he must allege with par- 
ticularity the efforts which the shareholder used to secure the desired action and 
reasons for the failure to obtain the action or make the efforts. 

20 Fep, R. Civ. P. 56, 12(b) (c). 

21 Koster v. Lumberman’s Mutual Casualty Co. supra note 13. 

22See Ball, Revision of Federal Diversity Jurisdiction, 28 Itt. L. Rev. 
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is certainly merit in his argument that the original reason of providing 
an impartial forum no longer exists.”* However, it is questionable whether 
his test of realignment would materially reduce the number of suits in 
federal courts.** Also, the constitutional right to change diversity juris- 
diction of all lower federal courts is vested in Congress”® and a reduc- 
tion in federal diversity suits by the “confusing process of judicial 
constriction”*® will not accomplish an orderly, clear cut, sweeping change 
which is usually better attained by legislation. 

The majority view is preferable because: (1) it treats the corpora- 
tion as any other litigant,” providing uniformity; (2) it will not signif- 
icantly increase or decrease the number of cases litigated in federal courts; 
(3) it provides future litigants with greater predictability; (4) time and 
expense*® will be saved by deciding the merits in federal court because 
if plaintiff loses at a preliminary trial he may still sue in the state court 
and if plaintiff wins at a preliminary trial he must then prove his case 
under state substantive law; (5) the corporation is not free to pretend 
neutrality and thereby cause dismissal of plaintiff’s action in federal 
court; (6) the non-resident plaintiff will not be faced with the problem 
of no forum of action®® (assuming other jurisdictional requisites are 
met*®); (7) the test is more congruous with the policy of following 
state substantive law when dealing with the merits of a cause of action ;*" 
(8) it seems to give a more ordinary and uniform meaning to the word 
“controversy.””3? 


Eugene L. Matan 





356 (1933); Yntema and Jaffin, Preliminary Analysis of Concurrent Jurisdiction, 
79 U. Pa. L. Rev. 869 (1931); Brown, The Jurisdiction of Federal Courts Based 
on Diversity of Citizenship, 78 U. Pa. L. Rev. 179 (1929). 

23 Frankfurter, Distribution of Judicial Power Between United States and 
State Courts, 13 Cornett L.Q. 499, 520-30 (1928); abuses of federal jurisdiction 
by corporations are especially criticized at page 525. 

24 See 54 CoLtum. L. Rev. 629, 630-31 (1954). 

25 U.S. Const., art III, §§1, 2; Kline v. Burke Construction Co., 260 U.S. 
226, 233-34, 24 A.L.R. 1077 (1922). Also see 28 U.S.C. §1332 (1952). 

26 314 U.S. at 84, Justice Jackson’s dissent to Justice Frankfurter’s opinion. 

27 Cf. note 4, supra. 

28 The “preliminary trial” in this case lasted 15 days and the transcript 
was about 2,000 pages. 117 F. Supp. 781 (S.D. Cal. 1953). Under the minority 
view the corporation might have been precluded from defending a suit on the 
merits which it wished to defend, as, for example, an action by a strike suitor 
who would then be free to sue again in state court. 

29 See International Shoe Co. v. Washington, 326 U.S. 310, 319 (1945). 

30 28 U.S.C. §1332 (1952). 

31354 U.S. at 95; Cohen v. Beneficial Loan Corp., 337 U.S. 541 (1948); 
Erie R. Co. v. Tompkins, 304 U.S. 64 (1938). 

32 Certainly if the case were litigated in any state court there would be 
sufficient “controversy” to allow a shareholder to suit his corporation. 











THE REQUIREMENT OF PRIVITY 
IN ENFORCING A WARRANTY 


Welsh v. Redyard 
167 Ohio St. 57, 146 N.E. 2d 299 (1957) 


The plaintiff’s husband bought an electric cooker from the de- 
fendant, a retail dealer. The vendee’s wife, the plaintiff, was using the 
cooker in the manner in which such cookers are ordinarily used, when 
it gave her an electric shock, exploded and injured her. The plaintiff 
conceded that the action was not based on negligence. She founded her 
action on a warranty of fitness for the use to which she had put it. The 
court held there were not sufficient allegations to support a determination 
that the husband had made a contract with the defendant for the benefit 
of his wife or that he had acted as his wife’s agent; hence the court did 
not pass upon these issues. 

The plaintiff’s chief contention was that the implied warranty of 
fitness for a particular use extended to her; that the defendant warranted 
and held out to the general public, and more especially to the plaintiff, 
that the article was fit for the use for which it was sold and to which 
the plaintiff put it. The Ohio Supreme Court held that privity of con- 
tract is necessary to recover on an implied warranty of fitness. Two 
judges dissented without opinion. 

Generally privity is said to be required for a recovery under an 
implied warranty.’ Most courts hold that a warranty is a contract and 
there must be a contractual relationship, i.e. privity. Professor Williston 
indicates that this is not a necessary conclusion since: 

A warranty is in many cases imposed by law not in accordance 

with the intention of the parties; and in its origin was enforced 

in an action sounding in tort, based on the plaintiff’s reliance 

on deceitful appearances or representations, rather than on a 

promise, and where forms of action are still differentiated, an 

action of tort is generally allowed even at the present day.” 

Inroads on the privity doctrine have been made, particularly in 
sales of food. These’ cases usually deal with an ultimate consumer 
suing the manufacturer or processor and give a cause of action to the 
purchaser where privity is dubious or not present at all. The courts have 
used theories calling for the warranty to run with the chattel as in real 
property transactions,* or that the dealer is a mere go-between to establish 


177 C.J.S., Sales, §305, p. 1123 (1952). 
21 Wiuiston. Sales 649 (rev. ed. 1948). 
3 Coca-Cola Bottling Co. v. Smith, 97 S.W. 2d 761 (Tex. Civ. App. 1936); 
Chysky v. Drake Bros. Co., Inc., 192 App. Div. 186, 182 N.Y.S. 459 (1920); 
Davis v. Van Camp Packing Co., 189 Iowa 775, 176 N.W. 382 (1920); Nemela v. 
Coca-Cola Bottling Co., 104 S.W. 2d 773 (Mo. 1937), Mazetti v. Armour, 75 
Wash. 122, 135 P. 633 (1913). 

4 Anderson v. Tyler, 223 Iowa 1033, 274 N.W. 48 (1937); Vorn, HANDBOOK 
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contacts for the manufacturer,” or that the plaintiff is a third party 
beneficiary, and intended to be such, by the defendant.® These cases 
demonstrate that the privity doctrine need not be so restrictive that it 
forecloses cases where there obviously should be a legal right in the 
plaintiff. 

Is the agency theory to be the only protection for members of the 
purchaser’s family where the husband or father buys articles intended to 
be used by his family in the manner for which sold? The results of 
such a doctrine can be extremely bizarre. Under such a theory it is 
probable that if the wife buys the food and her husband is injured, he 
has a cause of action as her principal.” But in the majority of cases the 
husband provides the means of support and so when he buys the food, 
he is a principal and an injured wife or child under this concept, cannot 
recover under an implied warranty.® 

These strange results might be justified if warranty were strictly 
a contract action, but its origin is in tort. It is an expression of the law’s 
movement away from caveat emptor, an outmoded principle in our 
machine-age economy.’° 

When viewed in this light, an extension of the privity doctrine to 
include persons in the purchaser’s family or guests who might be injured 
by the article used in the warranted fashion seems logical. The new 
Uniform Commercial Code, enacted to date in Pennsylvania and 
Massachusetts, proposes the idea by statute: 

A seller’s warranty whether express or implied extends to any 

natural person who is in the family or household of his buyer 

or who is a guest in his home if it is reasonable to expect that 

such person may use, consume or be affected by the goods and 

who is injured in person by breach of this warranty. A seiler 

may not exclude or limit the operation of this section.” 

Some Ohio lower courts have shown the way to accomplish this 
purpose judicially. In Tennebaum v. Pendergast the plaintiff’s husband 
bought a bottle of a carbonated beverage and gave it to the plaintiff. It 
exploded while in her possession and she was injured. The court held 
that within the terms of the statute “buyer” means a person who buys 











OF THE LAW oF SALES 475 (1931); 57 Yate L.J. 1405 (1948). 

5 Ward Baking Co. v. Trizzino, 27 Ohio App. 475, 161 N.E. 557, motion to 
certify overruled, 26 Ohio L. Rep. 189 (1928). 

6 Singer v. Fabelin, 24 N.Y.S. 2d 962 (1941). 

7 For examples of the agency theory in operation see comment 24 FoRDHAM 
L. Rev. 431 (1955). 

8A number of jurisdictions make an exception to the privity requirement in 
food cases, but the majority probably still require privity. See 77 C.J.S., Sales, 
§305 p. 1127 (1952) ; Rubbo v. Hughes Provision Co., 138 Ohio St. 178, 34 N.E. 2d 
402 (1941). 
935 O. Jur., Sales, §155, p. 888. 
10 VoL, op. cit. supra, note 4, p. 444-46. 
11 Unirorm CoMMERCIAL Cope §2-318; Pa. Stat. ANN. tit. 12A, §2-318 (1954). 
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or any legal successor of such person and so the Ohio statute’® en- 
compasses the wife. Conceding that it might be argued that the wife 
was not a successor im interest, yet the transfer was at least a gift by 
implication and as such would be within the contemplation of the parties 
at the time.’ 

DiVello v. Gardner Machine Co." extended the doctrine to include 
an employee injured by a grinding wheel which was purchased by his 
employer from the defendant. The court quoted from Mannz v. 
MacWhyte:* “The requirement of privity between the injured party 
and the manufacturer of the article which has injured him has been 
obliterated from Pennsylvania law.”"® 

The trend is towards bringing warranty actions more within the 
reasonable framework of the protective policy of the law to the buyer 
who must place trust in his vendor in this day of complicated, nationally 
advertised, commercial products. The courts can do this by including 
at least the family within the meaning of “buyer” in section 1315.01 
of the Ohio Revised Code. 

The need is imperative because a negligence action, available under 
the doctrine of MacPherson v. Buick,"" is many times worthless because 
of the practical difficulty of meeting the burden of proving negligence 
since the article passes through so many hands. 

Inclusion of the family and guests of the vendee within the seller’s 
implied warranty of fitness, where the article is used in the accustomed 
manner and causes personal injury, seems to be the logical step in placing 
the loss where it belongs. 


Richard V. Patchen 

12 Onto Rev. Cope, §1315.01(B): “Buyer” means a person who buys or agrees 
to buy goods, or any legal successor in interest of such person.” 

1355 Ohio L. Abs. 231 (C.P. Franklin Co. 1948). 

1465 Ohio L. Abs. 58, 102 N.E. 2d, 289, (C.P. Cuyahoga Co. 1951). This case 
was cited by Justice Jackson in his dissent in the Texas City Case, Dalelute v. 
U.S. 346 U.S. 15, 52 (1953). 

15155 F. 2d 449 (3rd Cir. 1948). 

16 The Pennsylvania law before the Uniform Commercial code was adopted 
in 1953, was at least tending toward stripping the need for privity in personal 
injury actions. The Mannz case contends privity was completely removed in 
personal injury actions. This same view is noted in Hunter-Wilson Distilling v. 
Foust Distilling Co., 84 F. Supp. 996 (DC.M.D. Pa. 1949). The general require- 
ment for privity exists except where there is personal injury, but the Pennsylvania 
Bar Association contends the Pennsylvania cases had not gone so far as §2-318, 
Uniform Commercial Code. See 12A Purpon’s PENNA. STAT. ANN. 199 (1954). 
The point that had been reached by the Pennsylvania courts is not clear but the 
direction of movement was with the DiVello view. 

17 217 N.Y. 382, 111 N.E. 1050 (1916), followed in White Sewing Machine 
Co. v. Feisel, 28 Ohio App. 152, 162 N.E. 635 (1927). 

















THE NEW STANDARD OF OBSCENITY 
Roth v. United States, 354 U.S. 476 (1957) 


The Supreme Court granted writs of certiorari to Roth and Alberts 
who had been convicted under respective federal and state obscenity 
statutes. Appellants contentions were two-fold: one, the statutes con- 
stituted a per se encroachment of the guarantees of free speech and press 
emoraced in the First Amendment, and two, the jury instructions had 
been unconstitutional as the clear and present danger test was not in- 
cluded, The obscenity of the books, as such, was not a material issue in 
the case although samples of the “stag” pictures and “filthy” comic books 
had been submitted by the Justice Department and reviewed by the 
Court. The Supreme Court determined initially that obscenity is not 
within the area of constitutionally protected speech and press. In defining 
obscenity, the Court held that material is obscene only when the work 
as a whole, judged by contemporary standards, would appeal to an 
average man’s prurient interest. 

The initia] reaction to this decision is that it was a victory for those 
who favor broad powers of censorship. However, a closer analysis re- 
veals quite the contrary. Since the power to censor had always been 
assumed, the Court’s verbalization of this is by itself insignificant. 
Rather, the real importance of the case arises from the narrow definition 
of obscenity that was authoritatively endorsed by the Court. 

The classical definition can be found in Regina v. Hicklin® where 
the material was judged by its tendency to effect particularily susceptible 
persons. This test, as initially interpreted, included an irrebuttable pre- 
sumption that the author intended the consequences of his act,® thereby 
excluding praiseworthy intentions from the jury. The rule was adopted 
in the United States in 1879,* and continued to be a potent weapon of 
“moralists” as late as the 1930’s despite criticism from both intellectuals 
and jurists.” The inherent evils of this unrestricted standard are best 
illustrated in the Massachusetts case in which Theodore Dreiser’s An 
American Tragedy was proscribed on the basis of a few isolated passages.® 
Even though the appellate court conceded that it possessed both “artistic 
worth” and an “impel!ling moral lesson”, they refused to overrule the 
trial court’s ruling that only the isolated passages need be submitted to 
the jury.” 


1 Lewis, Censorship Limited in “Obscenity” Cases, N.Y. Times, January 19, 
1958, Sec. E., p. 9, col. 6. 

2 Regina v. Hicklin, LR. 3 Q.B. 360, 371 (1868): “Whether its tendency is 
to deprave and corrupt those whose minds are open to such immoral influences 
and into whose hands it may fall.’”’ Common law jurisdiction of this offense was 
first assumed in Rex. v. Curl, 2 Str. 788, 93 Eng. Repr. 849 (K.B. 1727). 

8 Steel v. Brannan, L.R. 7 C.P. 261, 267 (1872). 

4 United States v. Bennett, 24 Fed. Cas. No. 14,571 (C.C.S.D. N.Y. 1879); 
People v. Mueller, 96 N.Y. 408 (1896); but see In re Worthington, 30 N.Y. Supp. 
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Led by the “dominant effect” test enunciated by the Second Circuit 
Court of Appeals in the Ulysses case,® this strict application of the 
Hicklin rule was curtailed in the early 1930’s. Joyce’s Ulysses had 
also been assailed on the basis of a few isolated passages, but in dismissing 
the contentions of the prosecution the court said that the matter is 
obscene only when the publication “contains prohibited matter in such 
quantity or of such a nature as to flavor the whole and impart to the 
whole any of the qualities mentioned in the statute, so the book as a 
whole can fairly be described obscene.”® In subsequent cases, Hicklen’s 
unrestricted frame of reference, “into whose hands it may fall” was 
replaced by the “average man” and “community standards of decency” 
as part of the more liberal judicial attitude.’ 

The Supreme Court made it quite clear in decisions handed down 
in 1957 that an attempt to invoke the residual portions of the classical 
standard would be incompatible with the First Amendment." Justice 
Frankfurter, writing for the majority in Butler v. State of Michigan,” 
held that a statute prohibiting the sale to the general public of a book 
having a tendency to corrupt youth constituted an arbitrary restriction 
of free speech.'* In the Roth decision, the Hicklin rule was explicitly 
held unconstitutional because its “utilization might well encompass ma- 
terial legitimately treating with sex. . . .”’* However, before formulating 
a standard to replace Hicklin, it was necessary to dispose of the petitioner’s 





361 (Sup. Ct. 1894); St. Hubert Guild v. Quinn, 64 Misc. 336, 118 N.Y. Supp. 582 
(1909), where the lower courts refused to follow the Hicklin rule in proceedings 
against books of high literary merit. 

5 See United States v. Kennerly, 209 Fed. 119 (S.D. N.Y. 1913), where 
Judge Hand, although personally rejecting the test, felt constrained to follow it. 
See St. JoHN STEVAS, OBSCENITY AND THE LAw, Chapt. II (1956); and Lockhart 
and McClure, Literature, the Law of Obscenity, and the Constitution, 38 MINN. 
L. Rev. 295 (1954), for a scholarly presentation of the criticisms of the test. 

6 Commonwealth v. Fried, 271 Mass. 318, 171 N.E. 472 (1930). 

7 Id. at 322, 171 N.E. at 474. 

8 United States v. One Book Entitled “Ulysses”, 72 F. 2d 705 (2d Cir. 1930). 

9 Jd. at 707. 

10 E.g., Walker v. Pgpenoe, 80 U.S. App. D.C. 129, 149 F. 2d 188 (1945); 
Parmelee v. United States, 72 App. D.C. 203, 113 F. 2d 729 (1940); United States 
v. Levine, 83 F. 2d 156 (2d Cir. 1936); United States v. Dennett, 39 F. 2d 188 
(2d Cir. 1930) ; American Civil Liberties Union v. City of Chicago, 3 III. 2d 334, 
121 N.E. 2d 585 (1954); Commonwealth v. Isenstadt, 381 Mass. 543, 62 N.E. 2d 
840 (1945); Commonwealth v. Gordon, 66 Pa. Dist. & Co. R. 101, affirmed sub 
nom. Commonwealth v. Feigenbaum, 166 Pa. Super. 120, 70 A. 2d 389 (1949). 

11U.S. Const. amend. I, “Congress shall make no law .. . abridging the 
freedom of speech .. .”; in Gitlow v. New York, 268 U.S. 652 (1952), this pro- 
tection was extended to cover state action through the interpretation of “liberties” 
in the due process clause of the Fourteenth Amendment. 

12 352 U.S. 380 (1957). 

13 Jd, at 383, “The incidence of this enactment is to reduce the adult popula- 
tion of Michigan to reading only what is fit for children.” 

14 Roth v. United States, 354 U.S. 476, 489 (1957). 
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contention that all censorship statutes are unconstitutional.’® 

A number of prior cases contained dicta in which no protection was 
assumed.*® The most persuasive of these is Justice Murphy’s analysis in 
Chaplinsky v. New Hampshire.” In that case, it was concluded that 
the “lewd and obscene” fall into those “narrowly limited classes of 
speech the prevention and punishment of which have never been thought 
to raise a constitutional question.” 

It has been well observed that such utterances are no essential 

part of any exposition of ideas, and are of such slight social 

value as a step to truth that any benefit that may be derived 

from them is clearly outweighed by the social interest in order 

and morality.’® 
This statement in Roth differs only grammatically from the ultimate 
conclusions reached by Chafee in his study, Freedom of Speech. How- 
ever, in Chafee’s analysis, an “appeal to prurient interest” or absence of 
“redeeming social importance” does not establish the necessary basis for 
denying protection.’® In addition, to be obscene the words must: 

. . inflict a present injury upon the listeners, readers, or those 

defamed, or else render highly probable an immediate breach 

of the peace. ... The only sound explanation of the punish- 

ment of obscenity and profanity is that the words are criminal, 

not because of the ideas they communicate, but like acts be- 

cause of their immediate consequences to the five senses.””° 
Whether this transformation of the words into acts is a necessary part 
of a rational nexus for balancing public morals against freedom of 
expression was the primary issue before the Court. Since all members 
of the Court agreed that freedom of speech is not an absolute freedom, 
the area of disagreement was necessarily limited to what constitutes the 
proper test of obscenity. 

Justice Brennan, writing for the majority, relied extensively on 
the Chaplinsky dicta and concluded that a clear and present danger 
is not necessary to exclude. Instead, he authoritatively endorsed the 








15 The petitioners contended that the statutes violated the due process re- 
quirement of “definitness” as well as being repugnant to the First Amendment. 
This argument will not be reviewed in this note; the Butler case, supra note 12, 
had already clearly rejected this extension of the Fourteenth Amendment. See 
Foster, The “Comstock Lode”—Obscenity and the Law, 48 J. Crim. L., C. & P.S. 
245, 253 (1957). 

16 Beauharnasis v. Illinois, 343 U.S. 250 (1951); Winters v. New York, 
333 U.S. 507 (1947); Hannigan v. Esquire, Inc., 327 U.S. 146 (1945); Chaplinsky 
v. New Hampshire, 315 U.S. 568 (1941); Near v. Minnesota, 283 U.S. 697 (1930) ; 
Robertson v. Baldwin, 165 U.S. 275, 281 (1896); United States v. Chase, 135 U.S. 
255, 266 (1889); Ex parte Jackson, 96 U.S. 727, 736, 737 (1877). 

17315 U.S. 568, 572 (1941). 

18 Supra note 14, at 485. 

19 CHAFEE, FREEDOM OF SPEECH, 171 (1920). He rejected the interpretation of 
constitutional intent and analogy to libel (two subordinate reasons utilized in 
the Roth opinion) as an insufficient basis for exclusion. 

20 Jd. at 149-50. 
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prurient interest test of the Model Penal Code. 


Whether to the average person, applying contemporary com- 

munity standards the dominant theme of the material taken as 

a whole appeals to prurient interest.” 

Although this is a narrower test than had been developed by 
common law, it is significant that it assumes the premise that provocation 
of mere thoughts is a sufficient criterion. The vitality of the endorsement 
is further neutralized by the Court’s approval of the lower court in- 
structions which were framed in terms of the “tendency to corrupt” 
standards developed by common law. This inconsistency is brought into 
focus by a comparison of footnote twenty of the majority: “We perceive 
no significant difference between the meaning of obscenity developed in 
case law and the definition of the Model Penal Code,” with the drafters’ 
comment: “We reject the prevailing tests of tendency to arouse .. . 
because regulation of thought or desire, unconnected with overt behavior, 
raises the most acute constitutional as well as practical difficulties.” 

In the dissent of Justice Douglas, Justice Black concurring, the 
position was taken that before speech is punishable, there must be some 
relation to an overt action which can be penalized by the government. 

Like the standard applied by the trial judges below, that stand- 

ard [prurient interest] does not require any nexus between the 

literature which is prohibited and action which the legislation 

can regulate or prohibit.” 

Confronted with inadequate empirical evidence of any causal relation 
between obscenity and social harm, together with the historical precedent 
of irrational and indiscriminate censorship of obscenity, Justice Douglas 
felt that “any test that turns on what is offensive to the community’s 
standards is too loose, too capricious, too destructive of freedom of ex- 
pression to be squared with the First Amendment.””* 


Chief Justice Warren, who concurred in the majority’s result so 





21 Mopet Pena Cone, Sec. 207.10(2) (Tent. Draft No. 6 1957). 

22 Jd. at p. 10. 

23 Supra note 14, 513.'This approach, is not dissimiliar from the one taken 
by Judge Bok in 66 Pa. Dist. & Co. R. 101, affirmed sub nom. Commonwealth v. 
Feigenbaum, 166 Pa. Super. 120, 70 A.2d 389 (1949): “... [O]nly when there is a 
reasonable and demonstrable cause to believe that a crime or misdemeanor has 
been committed or is about to be committed as a perceptible result of the publica- 
tion and distribution of the writing in question.” The Supreme Court’s refusal 
to approach the constitutional question in Doubleday & Co. v. New York, 355 U.S. 
848 (1948), where the conviction of the publishing house was affirmed in a four- 
four no opinion decision is felt by some critics to be the catalyst of Judge Bok’s 
bold step in analyzing obscenity in this framework. See Mitton R. Konovirtz, 
FUNDAMENTAL LIBERTIES OF A FREE PEOPLE, 159-160, 161 (1957); Lockhart and 
McClure, Literature, the Law of Obscenity and the Constitution, 38 MINN. L. Rev. 
295 (1954). 


24 Supra note 14 at 512, See Lockhart and McClure, ibid. at 385-86. 
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far as the rejection of the clear and present danger test was concerned, 
posited a third position in which the conduct of the individual is the 
crucial element to be judged: “It is not the book that is on trial, it is the 
person.””25 


This approach seems the least tenable in that it fails to recognize 
that the only acceptable basis for the exclusion is not the defendant’s in- 
sensitivity, but some adverse impact upon public morals. Chief Justice 
Warren’s difficulty is that he is treating a civil liberties crime in the 
same manner in which ordinary criminal behavior has been traditionally 
evaluated. If inquiry into the defendant’s mental attitude has any 
vitality, it is not as a nexus for the factual determination of obscenity, 
but as a factor to be weighed in assessing the quantum of criminal re- 
sponsibility to be imposed. 

In subsequent cases the Supreme Court has adopted the same policy 
with convictions under obscenity statutes as it had initially utilized in the 
disposition of movie censorship litigation—a case-by-case basis in which 
they personally review the allegedly obscene material.” In two recent 
memorandum opinions the Court reversed lower court convictions by a 
mere citation of Roth.?" Likewise, in reviewing a Chicago ban on the 
movie Game of Love, the Court abandoned its customary approach of 
“too vague and indefinite” and reversed on the basis of Roth.* In 
essence, the decisions thus far indicate a reluctance on the part of the 
Court to tolerate censorship of any material which might express socially 
significant ideas. As a practical matter, so long as this policy continues, 
disposition in the majority of the cases will be the same as it would be 
under the clear and present danger test. However, one should not be 
oblivious of the fact that any test which is premised on thoughts pro- 
voked, rather than overt acts induced, latently possesses all the seeds of 
indiscriminate application that had prevailed under the Hick/in regime. 

Although the explicit rejection of the Hicklin rule by the Roth 
decision is a progressive step forward, the boldest step remains to be 
taken. It seems elementary that the only acceptable standard is one in 
which the determinative criteria is co-extensive with the basis for denying 








25 Supra note 14 at 495. 

26 Burstyn v. Wilson, 343 U.S. 495 (1952) (‘sacreligious”) ; Gelling v. Texas, 
343 U.S. 960 (Per curiam, 1952) (“prejudicial to the best interests of people of 
the city”); Superior Films Inc. v. Department of Education, 346 U.S. 587 (Per 
curiam, 1954) (“harmful,” “immoral” and “tend to corrupt morals”). 

27 One, Inc., v. Olsen, 26 U.S.L. Week 3203 (No. 290, Jan. 14, 1958), cert. 
granted and mail ban on magazine which discussed the problems of homosexuality 
reversed; Sunshine Book Co. v. Summerfield, 26 U.S.L. Week 3203 (No. 587, Jan. 
15, 1957), cert. granted and postal ban of nudist magazine reversed. 

28 Times Film Corporation v. City of Chicago, 355 U.S. 55 (Memo Dec. 
1957) ; see also, Excelsior Pictures Corp. v. Regents, 3 N.Y. 2d 31, _.. N.E. 2d ~~ 
(1957); where censorship of “Garden of Eden,” a movie depicting life in a 
nudist colony, was reversed on the basis of Roth. 
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the words the guarantees of the First Amendment.*® Until a reason 
more satisfactory than Chaffee’s analysis®® is presented, the clear and 
present danger test seems to be the only standard which adequately 
protects freedom of expression. 


Charles E. Taylor 





29De Jonge v. Oregon, 299 U.S. 353 (1937): “These rights may be abused 
by using speech or press or assembly in order to incite to violence and crime. 
The people through their legislatures may protect themselves from that abuse. 
But the legislative intervention can find constitutional justification only by dealing 
with the abuse. The rights themselves must not be curtailed.” Thornhill v. 
Alabama, 310 U.S. 88 (1940): “Abridgment of the liberty of such discussion can 
be justified only where the clear danger of substantive evil arises. . . .” Musser v. 
Utah, 333 U.S. 95 (1948): “At the very least the line must be drawn between 
advocacy and incitement.” 

30 Supra note 19. 





THE GIRARD CASE: CONSTITUTIONALITY OF 
STATUS OF FORCES AGREEMENTS 


Wilson v. Girard, 354 U.S. 524 (1957) 


On January 30, 1957, Specialist Third Class William Girard was 
guarding a machine gun during maneuvers with his regiment in Japan. 
He killed a Japanese woman who was scavenging expended cartridge 
cases nearby, by firing a shell casing from his grenade launcher in her 
direction. 

A protocol’ between the two countries, made pursuant to the 
Security Treaty? by which Japan had allowed United States forces to 
remain within her borders, gave the United States primary jurisdiction 
over offenses committed by U.S. servicemen against American persons or 
property, or in the performance of official duties. Japan had primary 
jurisdiction over other offenses. The protocol also provided that either 
country could waive its primary jurisdiction. 

A dispute arose in the Criminal Jurisdiction Sub-Committee of the 
Joint Committee established by the protocol to reconcile jurisdictional 
disputes. The Japanese agreed that Girard was on duty at the time of 
the incident, but asserted that the shooting was not in performance of 
his duty of guarding the machine gun.° 

The Secretary of Defense and the Secretary of State authorized 
American representatives to waive jurisdiction, and Girard was held in 
American custody pending trial in the Japanese courts. The District 
Court, on Girard’s application for a writ of habeas corpus, enjoined the 
Secretaries of Defense and State from turning Girard over to the 
Japanese authorities, on the ground that such action was unconstitu- 
tional. In reversing, the Supreme Court dismissed the question of the 
constitutionality of the waiver provision in a single sentence: “We find 
no Constitutional or statutory barrier to the provision as applied here.” 

The Japanese Peace Treaty” restored Japan to full sovereignty. 


By “sovereignty” in its largest sense is meant supreme, absolute, un- 








14 U.S. Treaties and Other International Agreements 1846; T.1.A.S. No. 
2848, authorized by an Administrative Agreement, 3 U.S. Treaties and Other 
International Agreements 3341; T.I.A.S. No. 2492. 

23 U.S. Treaties and Other International Agreements 3329; T.1.A.S. No. 2491. 

3 Discussion in the Criminal Jurisdiction Subcommittee of the Joint Commit- 
tee, Wilson v. Girard, 354 U.S. at 540 (1957). The Japanese position before this 
committee was that “the incident arose when Girard materially, deviating from 
the performance of such duty of his, willfully threw expended cartridge cases away 
towards Naka Sakai and Hideharu Onozeki, and thus inviting them to come near 
to him, he fired toward them.” Jbid. at 540. An Army circular states that “a sub- 
stantial departure from the acts a person is required to perform in a particular 
duty usually will indicate an act outside of his official duty.” Ibid. at 542. 

4 Girard v. Wilson, 152 F. Supp. 21 (D.C. 1957). 

53 U.S. Treaties and Other International Agreements 3169; T.1.A.S. No. 
2490, 136 United Nations Treaty Series 45. 


143 








144 OHIO STATE LAW JOURNAL [Vol. 19 


controllable power—the absolute right to govern.® Jurisdiction is an 
incident of that right. The jurisdiction of the nation, within its own 
territory, is necessarily exclusive and absolute; it is susceptible of no 
limitation, not imposed by itself.” This conception is fundamental in 
international law and in normal circumstances would hardly be chal- 
lenged. A Japanese tourist who committed a crime in the United States 
would certainly be subject to trial by an American court according to 
American procedures, and by the same token an American tourist who 
committed a crime in Japan would be subject to trial by a Japanese court, 
according to Japanese procedures. 

Any exceptions to the full and complete power of a nation, within 
its own territories must be traced to the consent of the nation itself, but 
such consent to a restriction of its jurisdiction in favor of a foreign 
power may be implied in some circumstances.* The Supreme Court has 
said that such consent will be implied where troops march through a 
country with the consent of its sovereign,® but other authorities disagree, 
at least where a nation consents to receive foreign military forces for 
mutual protection in peace time.!° Whether the American view is correct 
or not, there is no room for dispute where the matter of jurisdiction is 
covered by express agreement, and here the limits of American and of 
Japanese jurisdiction are expressly stated. 

The waiver provision is a part of the protocol and therefore a 
further limitation on Japan’s consent to American jurisdiction. It is 
properly a right withheld from the United States by the protocol, not a 
right given up by it. 

Two lines of cases illustrate by contrast the principles of sovereignty 
and consent discussed above. One is based on In re Neagle,'' a decision 
relied upon by the District Court in enjoining Girard’s delivery to the 
Japanese authorities. 

Neagle, a deputy United States Marshal assigned to guard Supreme 
Court Justice Fields, shot David Terry, when Terry assaulted Fields. 
In freeing Neagle from the custody of California authorities the Su- 
preme Court held thas since he was acting in his capacity as a federal 
official, Neagle could not be tried in the California courts. Other cases 
cited by the District Court applied this principle to a mail truck driver,” 





61 SToRY ON THE CONSTITUTION §207 (1873). 

7 Schooner Exchange v. McFaddon, 11 U.S. 116, 135 (1812). 

8 Ibid. at 136. 

9 Ibid. at 138. 

10 For an exhaustive discussion of this question in regard to the North 


Atlantic Treaty Organization Status of Forces Agreement, 4 U.S. Treaties and 
Other International Agreements 1792, T.1.A.S. No. 2846, see 99 Conc. Rec. 8724. 


11135 U.S. 1 (1889). 
12 Johnson v. Maryland, 254 U.S. 51 (1920). 
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a Coast Guardsman,’ a shore patrolman,’ and a soldier.’* This im- 
munity of federal officials acting under federal law to all but the federal 
courts was the basis for the District Court’s injunction. 

However, these cases involved a jurisdictional dispute, not between 
two sovereign nations, but between a state and the federal government, 
and this jurisdictional conflict was resolved solely on the basis of the con- 
stitutional supremacy of federal authority. The analogy between Jn re 
Neagle and Girard is as remote as the relationship between the United 
States and California is remote from that between the United States and 
Japan. 

The companion cases of Reid v. Covert and Kinsella v. Krueger’® 
also illustrate by contrast the principles of sovereignty involved. The 
petitioners in these cases were wives of American servicemen stationed 
abroad. Both had shot their husbands and were tried by courts-martial. 
The Supreme Court reversed their convictions, holding that a trial by 
court-martial deprived them of their Constitutional rights. Mr. Justice 
Black stated both the doctrine and the reasoning behind it: 

We reject the idea that when the United States acts against 

citizens abroad it can do so free of the Bill of Rights. The 

United States is a creature of the Constitution. Its power and 

authority have no other source. It can only act in accordance 

with all the limitations imposed by the Constitution.’7 

The italicized words emphasize one important qualification implicit in 
the reasoning. The Constitution affects only action by the United States, 
the government it created. The decision that petitioners were entitled to 
trial by an American civil court rather than an American court-martial 
has no relation to the question whether they might have been properly 
tried by the courts of England and Japan where the crimes were 
committed. If Girard had been tried by the United States, he would 
have been entitled to the protection of its Constitution, but Japan is not 
affected by the American Constitution. Its jurisdiction depends on its in- 
herent power to control the land and people within its borders. Con- 
stitutional rights are not rights in the absolute sense, to be held against 
the world. They are simply limitations placed on the United States 
Government by the Constitution that created it. As against Japan, rights 
under the United States Constitution do not exist. 


John C. Broadbent 
13 Brown v. Cain, 56 F. Supp. 56 (E.D. Pa. 1944). 
14Lima v. Lawler, 63 F. Supp. 446 (E.D. Va. 1945). 
15 Colorado vy. Maxwell, 125 F. Supp. 18 (D. Colo. 1954); In re Fair, 100 

Fed. 149 (C.C. D. Nebr. 1900). 

16 354 U.S. 1 (1957). 
17 Jbid. at 4; italics added, Court’s footnote omitted. 








ZONING AND LOW COST HOUSING 


White v. Cincinnati 
101 Ohio App. 160, 138 N.E. 2d 412 (1956) 


The Cincinnati Metropolitan Housing Authority’ selected as a site 
for the development of low cost housing a tract of thirteen and one- 
half acres owned by the plaintiffs and located in the City of Cincinnati. 
Without having purchased or acquired the tract the Authority requested 
the City to re-zone it from “industrial A” to “residence C.” The plain- 
tiffs’ tract had been zoned for industrial use for over thirty years. No 
substantial change in the condition of the tract had occurred, other than 
the establishment of several industries in the surrounding area. The 
tract itself was not in an unsafe or unsanitary condition, but a shortage 
of safe, sanitary housing did exist in Cincinnati, The Authority claimed 
such re-zoning was a prerequisite to obtaining federal financial assist- 
ance for the proposed housing project. The City rezoned the property 
“for no other reason or purpose than the Authority’ request.” The 
plaintiffs sought to have the ordinance declared void and its enforce- 
ment enjoined. The Court of Appeals held that the existence of a 
shortage of safe, sanitary housing in the city generally did not justify 
the rezoning of the tract. The ordinance was therefore void and its 
enforcement enjoined. The Court suggested that re-zoning might be 
justified if the Authority acquired title to the tract. 

Ever since the Supreme Court of the United States sustained the 
comprehensive zoning plan of the Village of Euclid, literally thousands 
of communities have accepted zoning as the means to assure an orderly, 
physical pattern of growth.” In providing sites for the erection of low 
cost housing and the redevelopment of existing housing areas, zoning 
has been an indispensable tool in the hands of the city planners and 
housing authorities. Today, finding appropriate housing sites is a difficult 
undertaking. The difficulty arises because many communities have been 
underzoned for multiple housing.* The lack of available sites has 
necessitated the re-zoning of residential and industrial areas. ‘The 
present case illustrates the essential relationship that exists between 
zoning and housing and redevelopment. Here, the Authority had lo- 
cated a site it considered suitable. However, it appeared to find itself in 














1 This is a body politic existing under the laws of the state. Onto Rev. Cope 
§3735.50. 

2 Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926). In the pre- 
ceding year the Ohio Supreme Court upheld a comprehensive plan for the City 
of Cincinnati under the home rule provision of On10 Const. art. XVIII, §3. Pritz v. 
Messer, 112 Ohio St. 628, 149 N.E. 30 (1925). This is the landmark case in Ohio 
upholding the right of a municipality to regulate the use of the property by its 
police power. 

3 Seigel, Relation of Planning and Zoning to Housing Policy and Law, 
20 L. AND ConTEMP. Pros. 419, 421 (1955). 
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the dilemma that to secure Federal assistance required a re-zoning, yet 
the court prohibited re-zoning until the tract was purchased. 


The statement of the case and the opinion of the Court do not 
clearly show the fact findings upon which the decision was based. At 
one point, the Court stated that the zoning ordinance was passed in 
compliance with the request of the Authority “and for no other reason.” 
It is apparent that the failure of the City to exercise its discretion and 
delegate its responsibility for decision making to the Housing Authority 
would constitute arbitrary action.* Any action based solely upon a “mere 
request” is an abandonment of legislative responsibility and nullification 
of such action is clearly justified. However, it is highly improbable that 
upon the request of the Authority the City blindly and without any 
consideration re-zoned the area for multiple housing. Such complete 
abdication of responsibility is difficult to visualize. The ultimate de- 
cision of the Court is justified if no discretion was exercised by the 
City. But, other than the quoted remark there is no indication that this 
was the basis for finding the ordinance fatally arbitrary. 


It might be assumed that the Court found that this particular tract 
was not suitable to be restricted to “residence C” use. The zoning 
ordinance in this case would be discriminatory and unreasonable as 
applied to the plaintiffs if there existed no valid reason for the zoning 
classification. The justification for re-zoning would appear to rest on 
either the need of the immediate area or the need of the community 
as a whole. 

Zoning regulations imposed upon property must, of course, bear a 
reasonable and substantial relation to the accomplishment of some pur- 
pose fairly within the scope of the police power.® If no such relationship 
exists, it should be declared void. As the first step in determining the 
reasonableness of the ordinance, the Court looked to the immediate area. 
It found that the tract had been zoned industrial for thirty years, that 
the surrounding conditions were unchanged, and that the tract was not 
unsafe or unsanitary. These findings seem to substantiate that there was 
no need in the immediate area to justify the re-zoning. This, however, 
does not rebut the presumption of reasonableness. The Court had to 
take the further step and find that no legitimate reason existed for the 





4A municipal council cannot delegate to a municipal officer power to decide 
legisiative matters, since chosen by the people to legislate, the public is entitled to 
their judgment and discretion. State ex rel. Strigley v. Woodworth, 33 Ohio App. 
406, 169 N.E. 713 (1929). 

5 A zoning ordinance is valid if there is a substantial relation to the public 
health, safety, morals, or general welfare. Pritz v. Messer, supra note 2; Youngs- 
town v. Kahn Bros. Bldg. Co., 112 Ohio St. 654, 148 N.E. 842 (1925); Pearce v. 
Youngstown, 100 Ohio App. 22, 135 N.E. 2d 430 (1954); inhibition to use 
property for business and industrial use to the serious detriment of owner where 
there was no relationship to the general welfare was held unconstitutional in 
Mehl v. Stegner, 38 Ohio App. 416, 175 N.E. 712 (1930). 








148 OHIO STATE LAW JOURNAL [Vol. 19 


reclassification.® Until such a finding, the Court had no basis to declare 
the ordinance arbitrary and unreasonable. The ordinance might have 
been arbitrary if under these conditions neither the plaintiffs nor other 
private persons could economically develop the area for residential use.” 
The difficulty with this analysis is that the Court never specifically stated 
that the area was unsuitable for multiple housing development. 

Comments such as “no comparable trend toward residential use” 
indicate that the Court found the tract was more suitable for industrial 
purposes. If this was the reasoning of the Court, it violates one of the 
basic tenets of judicial power. It is an established rule that a court can- 
not substitute its judgment for that of a legislative body.* This area 
has always been marked “off-limits.” The fact that industrial develop- 
ment of this tract is diverted from its natural course by re-zoning is not 
sufficient to invalidate the ordinance.® True, the property in this case 
might be worth more if industrial. In fact, it might be more readily 
adaptable for industrial purposes, But, the best use with relation to the 
over-all community need is a matter of judgment which rests basically 
with the City. There is a vast difference between the Court finding the 
area more suitable for industrial and finding it unsuitable for residential. 
Only the latter justifies judicial interference. 

Even though the condition of the immediate area did not justify 
rezoning, the question remained of whether the general community need 
justified it. The greatest weight for the Court’s decision was that the 
re-zoning was not to relieve a condition in the immediate locality, but 
to relieve a condition in some other area of the City. The Court con- 





6 Restricting a trailer camp to residential uses for no public reason is in 
contravention of both the Ohio and Federal Constitutions, Kessler v. Smith, 142 
N.E. 2d 231 (Ohio App. 1957); see also Clifton Hills Realty Co. v. Cincinnati, 
60 Ohio App. 443, 21 N.E. 2d 993 (1938); State ex rel. Kuhlman v. Cincinnati, 
32 Ohio L. Abs. 325, 18 Ohio Op. 405 (1940). The legislative body has the pre- 
sumption that the enacted law is reasonable and this must be clearly rebutted 
before a finding of arbitrariness can be entered, Mehl v. Stegner, supra note 5. 

7The Supreme Court in Nectow v. Cambridge, 277 U.S. 183 (1927) held a 
zoning ordinance invalid upon finding “that no practical use can be made of the 
land in question for residential puposes because, among other reasons related, 
there would not be an adequate return on the amount of any investment for the 
development of the property.” State ex rel. Euverland v. Miller, 98 Ohio App. 
283, 129 N.E. 2d 209 (1954); Murdock v. City of Norwood, 25 Ohio L. Abs. 233, 
9 Ohio Op. 399 (1937). 

8 The legislative act must control unless there has been a clear abuse of 
power, Youngstown v. Kahn Bros. Bldg. Co., supra note 5, or the ordinance is 
unreasonable, State ex rel. Strigley v. Woodworth, supra note 4; Central Trust Co. 
v. Cincinnati, 62 Ohio App. 139, 23 N.E. 2d 450 (1939); see also supra note 2. 

9A rezoning of an industrial area to residential to preserve it for the 
further expansion of the University of Minnesota was upheld in American Woods 
Products Co. v. City of Minneapolis, 21 F. 2d 440 (D. Minn. 1927); Village of 
Euclid v. Ambler Realty Co., supra note 2; State ex rel. Kuhlman vy. Cincinnati, 
supra note 6. The extent of impairment will be tested by the facts of the individual 
case, Curtiss v. Cleveland, 74 Ohio L. Abs. 499, 130 N.E. 2d 342 (1955). 
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sidered this to be a taking from one for the benefit of another without 
compensation. Thus, it appears the Court used a geographical criterion 
to determine reasonableness. Such an approach runs headlong into the 
concept of comprehensive zoning in the Euclid case.° The basis for 
justifying zoning as established by the Supreme Court in that case is 
the effect of the land use upon the community as a whole and not just 
the immediate area. Comprehensive means all-inclusive. City planners 
must look to the over-all community needs and cannot limit themselves 
to the existing conditions within a segregated area. Here, the Court as 
a matter of fact did find a shortage of safe, sanitary housing existed in 
Cincinnati, Assuming re-zoning served no purpose in the immediate 
area, it did not follow it served no purpose in relation to the city-wide 
problem of inadequate housing. It is implicit from the fact that zoning 
must bear a relation to the general welfare that its effect upon the whole 
community must be considered.1? The Ohio courts have stated that a 
person buying and using property has the right to rely on the rule of 
law that classification will not be changed unless required by the good 
of the whole.’* The condition of the immediate area has not been 
recognized as the controlling factor in determining the reasonableness 
of the use of the police power. To restrict zoning to the needs of the 
immediate area effected would hobble the City’s ability to plan for a 
better balanced community. It appears in the present case that the 
Court refused altogether to consider whether the need of the com- 
munity justified the re-zoning. Since the consideration of “remoteness” 
was erroneous, this left only the finding that nothing in the immediate 
area demanded a re-zoning. This again suggests that the Court was 
actually substituting its judgment as to the proper use of this particular 
tract. If so, the constitutional test of unreasonableness was never met 
and the decision was unjustified. 

The Court made strong reference to the fact that the Authority 
had in no way committed itself to purchase and develop the area. The 
contemplative nature of the plan would be of extreme importance if 
the City or the Authority were condemning this tract of land. It is 
fundamental that property may not be taken unless there is a public 








10 Supra note 2; State ex rel. City Ice and Fuel Co. v. Stegner, 120 Ohio St. 
418, 166 N.E. 226 (1929). 

11 See supra notes 2, 5, and 6. In the case Pearce v. City of Youngstown, 
supra note 5, the immediate area had not changed and people had purchased and 
improved the property in reliance on such existing zoning. The court held that 
the plaintiff had failed to show the low-cost housing project had no relation to 
the general health, safety and welfare and therefore the presumption of reason- 
ableness was not overcome. 

12 Clifton Hills Realty Co. v. Cincinnati, supra note 6; State ex rel. Kuhlman 
v. Cincinnati, supra note 6; Cleveland Trust Co. v. Village of Brooklyn, 92 Ohio 
App. 351, 110 N.E. 2d 440, appeal dismissed, 158 Ohio St. 258, 108 N.E. 2d 258 
(1952). 
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necessity.'* Because of the increasing demands upon government, the 
modern concept of “public purpose” has been kept elastic and made 
adaptable to changing conditions.‘* With the increased growth of our 
cities, the proposition that slum clearance is a public purpose is un- 
questioned, A rehabilitation program is also one for which the power of 
eminent domain may be exercised.'” The power is used not only for 
demolishing slums,’® but also in acquiring property not located in the 
slum area.’" 

There exists authority in the Ohio case of Henle v. City of Euclid 
that the right to freeze property solely upon a possible future use is 
without foundation.’® In that case the city tried to re-zone the area to 
preserve its status in the event it decided to take it as a site for a free- 
way. It was evident that it would be an unjust taking of property 
rights to compel one to pay taxes without benefit of use until the land 
was appropriated. This situation was litigated again in Sun Oil Co. v. 
City of Euclid,’ when the city tried to appropriate the land after its 
efforts to re-zone had failed. The Court enjoined the appropriation as 
an “abortive attempt to acquire title.” No power existed for the exercise 
of eminent domain by reason of the tentative nature of the plan. In 
short, no need existed. 

The plan in the present case, as in Sun Oil, was merely in con- 
templation and this is the antithesis of a public need. You cannot need 
something you have not decided you want. The Court was correct in 





13 Pontiac Improvement Co. v. Cleveland Metropolitan Park Dist., 104 Ohio 
St. 447, 135 N.E. 635 (1922); followed and modified by State ex rel. Bruestle v. 
Rich, 159 Ohio St. 13, 110 N.E. 2d 778 (1953); St. Stephen’s Club v. Youngstown 
Metropolitan Housing Authority, 160 Ohio St. 194, 115 N.E. 2d 385 (1953); State 
ex rel. Kearns v. Ohio Power Co., 163 Ohio St. 451, 127 N.E. 2d 394 (1955). 

14The complexity of society demands increased governmental interference, 
Home Bldg. & Loan Assn. vy. Blaisdell, 290 U.S. 398 (1933); The court stated in 
Village of Euclid v. Ambler Realty Co., supra note 2, that “. . . while the meaning 
of constitutional guaranties never varies, the scope of their application must ex- 
pand or contract to meet the new and different conditions which are constantly 
coming within the field of operation.” 272 U.S. at 387. 

15 Berman v. Parker, 348 U.S. 26 (1954) which included not only slums but 
blighted areas that tend to produce slums. The court stated, “. . . miserable and 
disreputable conditions may do more than spread disease and crime and im- 
morality. They may also suffocate the spirit by reducing the people who live there 
to the status of cattle.’’ 348 U.S. at 32; State ex rel. Bruestle v. Rich, supra note 13; 
Johnson, Constitutional Law and Community Planning, 20 L anv CONTEMP. PRos. 
199 (1955). 

16 See note 15 supra. There is no restriction against later selling condemned 
land to private persons. Cincinnati v. Vester, 281 U.S. 439 (1930); Berman v. 
Parker, supra note 15; State ex rel. Dalton v. Land Clearance Authority, 270 
S.W. 2d 44 (Mo. Sup. Ct. 1954). 

17 St. Stephen’s Club v. Youngstown Metropolitan Housing Authority, supra 
note 13. 

1897 Ohio App. 258, 118 N.E. 2d 682 (1954). 

19 164 Ohio St. 265, 130 N.E. 2d 336 (1956). 
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its statement of eminent domain law. But, this was completely ir- 
relevant. This case did not involve a “taking” under eminent domain, 
but rather a “re-zoning” under the police powers. The test to be applied 
was the suitability of the land and its relationship to the general welfare 
of the community.” The existence of the tentative plans of the Au- 
thority to develop the area were of no consequence. The absence of a 
need required by eminent domain law has no effect upon the reasonable- 
ness of a zoning ordinance. If the re-zoning would have been valid in 
the absence of any contemplated taking, then it is valid regardless of any 
contemplated taking. 

It might be noted that the Court did not appear to question the 
right of the Authority to ultimately acquire the property. Under our 
present law, some doubt may be raised if an appropriation is valid when 
the taking is not coupled with slum elimination." 

The entanglement with eminent domain law arose from the Court’s 
failure to disassociate the zoning from the housing project. This was 
partly fostered by the Authority’s contention that re-zoning was re- 
quired to qualify for Federal aid. As illustrated, zoning laws could 
impair the efficacy of a housing authority in carrying out its project. 
A reclassification of use before a condemnation may be void because the 
land is unsuitable for private development. At the same time, property 
cannot be taken for a purpose which is prohibited by an applicable zoning 
ordinance. When it is impossible to use the land for the intended pur- 
pose, there can be no “need” and hence no taking. The Housing Law 
has provided a means for a housing authority to extricate itself from 
this apparent dilemma. Under the law, a city is authorized to enter into 
an agreement with a housing authority for the “planning, replanning, 
zoning and re-zoning” of land with relation to housing projects.?” This 
type of contract arrangement is widely employed. St. Stephen’s Club v. 
Youngstown Metropolitan Housing Authority is a good example of the 
effectiveness of such an agreement.** In this case an appropriation was 
made pursuant to an agreement of the City to re-zone the acquired 
area for multiple housing. In view of the agreement it was held to be 
no defense to the appropriation that the existing zoning excluded the 
intended use for which the land was appropriated. Such an agreement, 


as authorized under the Ohio Housing Law,”* serves not only to carry 





20 State ex rel. Synod of Ohio v. Joseph, 139 Ohio St. 229, 39 N.E. 2d 515 
(1942); see also supra notes 5 and 6. 

21 St. Stephen’s Club v. Youngstown Metropolitan Housing Authority, supra 
note 13; People ex rel. Gutknecht v. Chicago, 414 Ill. 600, 111 N.E. 2d 626 (1953); 
Oliver v. Clairton, 374 Pa. 353, 98 A. 2d 47 (1953). 

22 Seigel, supra note 3. 

23 Supra note 13; Blumenschein vy. Housing Authority of Pittsburgh, 379 Pa. 
566, 109 A. 2d 331 (1954), upheld a housing project and the concomitant co- 
operation agreement over objections that the present zoning would be interfered 
with. 
24 Onto Rev. Cope §3735.52(E), (H). 
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out the purpose of the statute, but also assures performance on the part 
of the city to conform land use in accordance with housing projects. 
Once these contracts have been accepted, the city cannot refuse to co- 
operate and exercise its powers to effect the completion of the project.”® 
In the case of Borek v. Golder, involving such a contract, the New York 
court commented that the acute need of housing and the trend toward 
multiple units is so generally accepted that a change of zoning to permit 
such development is not sufficient to void the appropriation once the site 
appears to be wise and sound,”® 


The assurance of re-zoning fulfills the condition of local responsi- 
bility required under the Federal Act.?" Actual re-zoning, as apparently 
contended by the Authority, is not a prerequisite to receiving Federal 
loans or subsidies. Undoubtedly, the cooperation law is an important 
provision. The Authority in the present case could have avoided its 
difficulties by making an agreement with the City to re-zone, applying 
for Federal aid, and then trying to appropriate the property. 

In the final analysis, it appears that the real concern of the Court 
was that the City was using its zoning power for the ulterior purpose of 
holding down the value of the property until final appropriation. Obvi- 
ously, by freezing the status quo it could prevent the expansion of in- 
dustry which would increase the value of the land.?* This clearly would 
be an abusive use of the police power to allow the City to restrict 
property use in contemplation of possible appropriation, 

The problem of land value illustrates the conflicting interests that 
exist between the landowner and the city. The landowner wants to 
protect his property interests. He has a constitutional right to make use 
of his land so long as he does not endanger the public welfare. This 
right can only be yielded to the extent it is necessary to serve the greater 





25 Under recent case law it would seem that there is no longer room to doubt 
that a successor city legislative body is bound by the action of its predecessor in 
entering into a cooperation agreement. Housing Authority v. Los Angeles, 38 Cal. 
2d 853, 243 P. 2d 515 (1952); State ex rel. Helena Housing Authority v. City 
Council of Helena, 125 Mont. 592, 242 P. 250 (1952); Borek v. Golder, 190 Misc. 
366, 74 N.Y. Supp. 2d 678 (1947). 


26 Supra note 25. It must be borne in mind that the legal relation of housing 
to zoning is not precisely the same as that of any private building project. The 
facility of zoning change is grounded in a statutory grant of power “to plan or 
replan, zone or rezone any part of such state public body,” and “to do all things 
necessary or convenient to aid and cooperate. ...” Onto Rev. Cope §$3735.52(D), 
(F). Here the suitability of the zoning may depend greatly on the ownership, 
i.e. the public who has funds to develop and expects little monetary return. 
Cf. supra note 7. 

27 42 U.S.C.A. §§1451-1455. 

28 Henle v. City of Euclid, supra 18. This is particularly important as to the 
compensation that will be paid upon condemnation. An owner is entitled to be paid 
only the value of the property in its condition and situation at the time it is taken, 
Olson v. United States, 292 U.S. 246 (1934). 
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interests of the community.” Yet, the landowner may abuse this right 
by speculating on the future appropriation by the city. By undertaking 
expansion prior to appropriation, the land value is enhanced to the 
detriment of the taxpayers. On the other hand, the city wants to limit 
public expenditures by preventing the value of the land from rising. 
Some price must be paid by the landowner when the police power is 
properly used. Yet, there should be some assurance that the landowner’s 
rights will not fall prey to the self interest of the city.°° The possibility 
that the City was attempting to suppress land value is fortified by the 
Authority’s subsequent offer to allow the plaintiffs to enter evidence of 
the value of the land “as though it had not been rezoned.” Although 
such an attempt would result in an approbrious use of power, this alone 
does not justify throwing out the zoning ordinance. To reach a decision 
on this ground entails going behind the face of the ordinance to the 
legislative motive. The use of such a subjective test is outside the scope 
of judicial review. Regardless of the ulterior motive, the Court could 
only consider if the re-zoning of the land was reasonable from the 
standpoint of the immediate neighborhood and/or the community as a 
whole. If this were the situation, one must sympathize with the position 
in which the Court found itself. Nevertheless, this is an example of the 
classic statement that hard cases make bad law. If we are to protect our 
legislative-administrative process, the courts must be held to an objective 
test even though the ulterior motive behind an enactment sometimes 
appears questionable. 

The final decision could be explained on three grounds. One, that 
the land was unsuitable for multiple housing. Since the Court never 
specifically found the area unsuitable, it might be assumed that it un- 
justifiably interfered by substituting its judgment for that of the City. 
Second, that the tract was remote from the deprived areas. Such a 
criterion is erroneous under the doctrine of comprehensive zoning and 
would not justify the ultimate decision. Third, that the City rezoned 
to hold down land value. Since the ulterior motive behind legislation is 
beyond the scope of the judicial consideration, this could not justify the 
Court’s interference. 

Housing and redevelopment have made great strides during the last 
decades and if it is to meet the future demands it must be controlled but 
not impaired. Such might be the result if the opinion of the present case 
is not limited in its application. 

Joanne Wharton 











29 See supra note 2. 
30 The use of cooperation agreements might enable the city to appropriate 
the land more readily. This would aid the city’s interests and protect the land- 
owner from giving up his property rights without compensation. Zoning should 
not be used as a guise for eminent domain, Kessler v. Smith, supra note 6. 
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